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Health, Social Care and Sport Committee

30" Meeting, 2023 (Session 6), Tuesday, 24
October 2023

Subordinate legislation
Note by the clerk

Purpose

1.

This paper invites the Committee to consider the following negative instruments:

e The National Health Service (General Dental Services) (Miscellaneous
Amendment) (Scotland) Requlations 2023

e The Health and Care Professions Council (Miscellaneous Amendment) Rules
Order of Council 2023

Procedure for negative instruments

2.

Negative instruments are instruments that are “subject to annulment” by
resolution of the Parliament for a period of 40 days after they are laid. This
means they become law unless they are annulled by the Parliament. All negative
instruments are considered by the Delegated Powers and Law Reform
Committee (on various technical grounds) and by the relevant lead committee (on
policy grounds).

Under Rule 10.4, any member (whether or not a member of the lead committee)
may, within the 40-day period, lodge a motion for consideration by the lead
committee recommending annulment of the instrument.

If the motion is agreed to by the lead committee, the Parliamentary Bureau must
then lodge a motion to annul the instrument to be considered by the Parliament
as a whole. If that motion is also agreed to, the Scottish Ministers must revoke
the instrument.

If the Parliament resolves to annul an SSI then what has been done under
authority of the instrument remains valid but it can have no further legal effect.
Following a resolution to annul an SSI the Scottish Ministers (or other responsible
authority) must revoke the SSI (make another SSI which removes the original SSI
from the statute book.) Ministers are not prevented from making another


https://www.legislation.gov.uk/ssi/2023/247/contents/made
https://www.legislation.gov.uk/ssi/2023/247/contents/made
https://www.legislation.gov.uk/uksi/2023/995/contents/made
https://www.legislation.gov.uk/uksi/2023/995/contents/made
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instrument in the same terms and seeking to persuade the Parliament that the
second instrument should not be annulled.

6. Each negative instrument appears on the Health, Social Care and Sport
Committee’s agenda at the first opportunity after the Delegated Powers and Law
Reform Committee has reported on it. This means that, if questions are asked or
concerns raised, consideration of the instrument can usually be continued to a
later meeting to allow the Committee to gather more information or to invite a
Minister to give evidence on the instrument. Members should however note that,
for scheduling reasons, it is not always possible to continue an instrument to the
following week. For this reason, if any Member has significant concerns about a
negative instrument, they are encouraged to make this known to the clerks in
advance of the meeting.

7. In many cases, the Committee may be content simply to note the instrument and
agree to make no recommendations on it.

Guidance on subordinate legislation

8. Further guidance on subordinate legislation is available on the Delegated Powers
and Law Reform Committee’s web page at:
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/dele
gated-powers-committee.aspx

Recommendation

9. The Committee is invited to consider any issues which it wishes to raise in
relation to these instruments.

Clerks to the Committee

19 October 2023


http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/delegated-powers-committee.aspx
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/delegated-powers-committee.aspx
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SSI 2023/247
Title of Instrument: The National Health Service (General Dental Services)
(Miscellaneous Amendment) (Scotland) Regulations 2023
Type of Instrument: Negative
Laid Date: 6 September 2023
Meeting Date: 24 October 2023
Minister to attend meeting: Yes

Motion for annulment lodged: No

Drawn to the Parliament’s attention by the Delegated Powers and Law Reform
Committee? No

10.The Delegated Powers and Law Reform Committee considered the instrument at
its meeting on 12 September 2023 and made no recommendations in relation to
this instrument.

Reporting deadline: 30 October 2023
Purpose

11.The purpose of the instrument is to make specific changes to existing regulations
(principally The National Health Service (General Dental Services) (Scotland)
Regulations 2010) to support payment reform and make miscellaneous changes
that the Government intended at the next opportunity of amendment of those
existing regulations.

12.The policy note states that payment reform will provide NHS dental teams with
greater clinical discretion, improve preventive care, deliver better periodontal
treatment and provide the full range of treatments necessary in modern dentistry,
whilst supporting patient understanding of the NHS dental treatment offer.

13.The policy note also states that the main changes made by this instrument are:

e Removal of the distinction between adult and children’s dental services

e Parity of treatments offered between those registered and those not
registered with an NHS dentist

e An update to the requirements of care arrangements to reflect the
requirement for patients to ensure they care for their oral health

e Removal of the provision preventing a mixture of private and NHS treatments
on the same tooth

14.A copy of the Scottish Government’s Policy Note is included in Annexe A.


https://www.parliament.scot/chamber-and-committees/committees/current-and-previous-committees/session-6-delegated-powers-and-law-reform-committee/meetings/2023/dplrs62324
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S| 2023/995
Title of Instrument: The Health and Care Professions Council (Miscellaneous
Amendment) Rules Order of Council 2023
Type of Instrument: Negative
Laid Date: 14 September 2023
Meeting Date: 24 October 2023
Minister to attend meeting: No
Motion for annulment lodged: No

Drawn to the Parliament’s attention by the Delegated Powers and Law Reform
Committee? No

15.The Delegated Powers and Law Reform Committee considered the instrument at
its meeting on 26 September 2023 and made no recommendations in relation to
this instrument.

Reporting deadline: 6 November 2023
Purpose

16.The purpose of the instrument is to provide the Health and Care Professions
Council with the power to increase fees charged for processing and scrutinising
applications for admission to its register, for renewal of registration and for
readmission or restoration to the register. It also enables the practice committees
and appeal panel to hold remote hearings outside of emergency periods.

17.The policy note states that the HCPC fees were previously updated from July
2021. It also states that offering remote hearings alongside in-person hearings
will make it easier for some attendees to engage with the process, such as those
with mobility or mental health conditions.

18.The policy note also states that, whilst regulation of operating department
practitioners and practitioner psychologists is devolved to the Scottish
Parliament, a uniform approach across all professions regulated by the HCPC will
ensure consistency throughout the United Kingdom.

19.A copy of the Scottish Government’s Policy Note is included in Annexe B.


https://www.parliament.scot/chamber-and-committees/committees/current-and-previous-committees/session-6-delegated-powers-and-law-reform-committee/meetings/2023/dplrs62326
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ANNEXE A
POLICY NOTE

THE NATIONAL HEALTH SERVICE (GENERAL DENTAL SERVICES)
(MISCELLANEOUS AMENDMENT) (SCOTLAND) REGULATIONS 2023

SSI 2023/247

The above instrument was made in exercise of the powers conferred by sections
17G, 25(1), 28A(4) and 105(7) of the National Health Service (Scotland) Act 1978.
The instrument is subject to negative procedure.

Summary Box

The purpose of this instrument is two-fold (a) to make specific changes to existing
regulations (principally The National Health Service (General Dental Services)
(Scotland) Regulations 2010 — “the 2010 Regulations”) to support payment reform
and (b) miscellaneous changes that the Government intended at the next
opportunity of amendment of those existing regulations.

Policy Objectives
Background

The Government announced on 27 July 2023 payment reform in NHS dentistry with
an implementation date of 1 November 2023 (full details on payment reform may be
found at: PCA(2023)4 — Fees for Determination | | Scottish Dental.)

Developed as part of the Oral Health Improvement Plan in 2018 the main purpose

of payment reform is to improve access to NHS dental services with a new suite of
fees incentivising a full range of NHS care and treatment. Payment reform affirms

the Government’s commitment to sustaining and improving patient access to NHS
dental services, in line with the First Minister’s Policy Prospectus.

Payment reform will comprise a new, modernised system that will provide NHS
dental teams with greater clinical discretion, improve preventive care, deliver better
periodontal treatment and provide the full range of treatments necessary in modern
dentistry, whilst supporting patient understanding of the NHS dental treatment
offer.

Purpose of this instrument
a. To support payment reform the main changes are:
Under the 2010 Regulations at present, children are registered under a capitation

arrangement, and adults under a continuing care arrangement. We are replacing
the capitation arrangement and continuing care arrangement with a single
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capitation arrangement for all patients, regardless of age. Payment reform will no
longer distinguish between adult and child dental services, all care and treatment
items will be available to all patients where appropriate.

Under the 2010 Regulations at present, patients who are not registered for NHS
dental care receive a reduced list of treatment items (occasional treatments).
Payment reform will no longer retain occasional treatment items meaning that all
patients, regardless of registration status, will be able to receive the same level of
care and treatment.

b. Key miscellaneous changes are:

The Government has taken the opportunity to update the precise requirements
under the new capitation arrangement for dentists. Existing arrangements refer to a
requirement to ‘secure and maintain’ the oral health of the patient. This has been
updated to instead refer to the management of the oral health of the patient. The
intention behind this change is to reflect the requirement for patients to ensure they
care for their oral health such that the management of oral health is a more realistic
aim on the part of their dentist.

At present the 2010 Regulations do not allow for NHS and private treatment to be
provided on the same tooth. The intention is to remove this provision ensuring that
where patients choose to have a private procedure that is not available on the
NHS, they can continue to receive any treatment pertaining to other treatments on
that tooth that are available on the NHS.

As well as amendment of the 2010 Regulations, other existing legislation being
amended (principally as a consequence of the main changes described above) is:

e The National Health Service (Choice of Dental Practitioner) (Scotland)
Regulations 1998;

e The National Health Service (Dental Charges) (Scotland) Regulations 2003; and

e The National Health Service (Discipline Committees) (Scotland) Regulations
2006.

EU Alignment Consideration

This instrument is not relevant to the Scottish Government’s policy to maintain
alignment with the EU.

Consultation

British Dental Association (BDA) Scotland have been consulted during the
preparation of the policy that supports this instrument. Scottish Ministers regard BDA
Scotland as the representative body for dentists in Scotland.
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Impact Assessments

An Equality Impact Assessment has been completed for this instrument and is
attached. There are no negative equality impact issues and possible minimal
positive equality impacts.

Financial Effects

A Business and Regulatory Impact Assessment (BRIA) has been completed and
is attached. The impact of this policy on business will have no adverse effects.

Scottish Government
Primary Care Directorate

September 2023



HSCS/S6/23/30/1

ANNEXE B
POLICY NOTE

THE HEALTH AND CARE PROFESSIONS COUNCIL (MISCELLANEOUS
AMENDMENT) RULES ORDER OF COUNCIL 2023

S.1. 2023/995

The above instrument was made in exercise of the powers conferred by articles 7(1)
and (2)(c), 26(3), 32(1), (2) and (4), 37(4) and (5)(i) and 41(2) of the Health
Professions Order 2001 (S.1.2002/254). The instrument is subject to negative
procedure.

Summary Box

To provide the Health and Care Professions Council (HCPC) with the power to
increase fees charged for processing and scrutinising applications for admission
to its register, for renewal of registration and for readmission or restoration to the
register.

Policy Objectives

This instrument amends the Health and Care Professions Council (Registration and
Fees) Rules 2003, changing the fees HCPC charges for scrutinising and processing
applications for admission to its register, for renewal of registration and for
readmission or restoration to its register. HCPC’s fees were previously updated
from July 2021.

The instrument also amends the Health and Care Professions Council (Investigating
Committee) (Procedure) Rules 2003, the Health and Care Professions Council
(Conduct and Competence Committee) (Procedure) Rules 2003, the Health and
Care Professions Council (Health Committee) (Procedure) Rules 2003 and the
Health Professions Council (Registration Appeals) Rules 2003 to allow the practice
committees and appeal panel of the HCPC to hold meetings or hearings using audio
and/or video conferencing facilities on a permanent basis outside of emergency
periods.

The practice committees and appeal panel of the HCPC could previously only hold
in-person hearings. During the Covid-19 pandemic restrictions, the rules were
changed to allow the practice committees and appeal panel to hold hearings or
meetings using audio and/or video conferencing facilities. This S.I. will introduce
hearings and meetings using audio and/or video conferencing facilities on a
permanent basis outside of emergency periods. Benefits have included a speedier
process, a lessened financial impact on attendees, reducing the time needed away
from work for participants, increased engagement in the process, easier
participation for attendees with mobility or mental health conditions and the ability
to fulfil the wishes of registrants should they prefer to take part in a hearing
remotely. In addition, in-person meetings and hearings will also continue to be
available.
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While the provisions in the Health Professions Order 2001 relating to the regulation
of arts therapists, biomedical scientists, chiropodists / podiatrists, clinical scientists,
dieticians, hearing aid dispensers, occupational therapists, orthoptists, paramedics,
physiotherapists, prosthetists/orthotists, radiographers and speech and language
therapists by the HCPC are reserved to the UK Parliament, those relating to the
regulation in Scotland of operating department practitioners and practitioner
psychologists are considered to fall within the legislative competence of the
Scottish Parliament.

This is because operating department practitioners and practitioner psychologists
have been regulated since the coming into force of the Scotland Act 1998. Whilst
these two professions fall under devolved competence, a uniform approach across
all professions regulated by the HCPC will ensure consistency throughout the U.K.

EU Alignment Consideration

There are no alignment issues with the part of the Sl which relates to the introduction
of hearings and meetings using audio and/or video conferencing facilities.

With regard to the part of the SI which relates to the increase in registration fees,
the underlying EU Directive is the Mutual Recognition of Professional Qualifications
Directive 2005/36/EC. On EU Exit, the new regime for recognition of professional
qualifications was set out by the European Qualifications (Health and Social Care
professions) (Amendment etc.) (EU Exit) Regulations 2019. The fee rises in this
instrument include increases in annual registration fees, the rate of which are the
same for all registrants no matter their country of qualification. In relation to
scrutiny fees (i.e., the fee charged for assessing an initial application for
registration), there are separate fees for UK and non-UK applications which have
both risen. This is not a change in policy from prior to EU exit where EU and non-
EU applicants both paid a higher scrutiny fee than UK applicants.

Consultation

Fee Rise: The HCPC consulted between 22 September and 15 December 2022.
The consultation sought the views of stakeholders on proposals to increase the fees
charged for registration and renewal. The HCPC received 9509 complete responses
to the online consultation, of which 98% (9,343) were from HCPC registrants, which
is equivalent to just under 3% of their register. The HCPC received responses from
34 organisations, including professional and representative bodies, employers, and
trade unions. The HCPC also received responses from 132 individuals who were not
HCPC registrants: mainly students or people in the process of applying for HCPC
registration.

88% of respondents were opposed to the £19.62 increase to the registration fee on
which the HCPC consulted. However, 45% of survey respondents say they
understood or were neutral about the rationale for the requested increase. The fee
increase has been reduced slightly since the consultation was published to £18.24
to ensure the rise did not exceed the Consumer Price Index (CPl) inflation rate over
the previous two years (May 2021 — May 2023).
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Although consultation feedback was based on a slightly higher fee, the difference
between the consulted fee and the proposed fee is minimal (e.g., £1.38 difference
for the annual registration fee) so the consultation feedback is still considered a
reliable reflection of the views of those who participated.

Due to the fact that the HCPC had anticipated that the fee increases would
commence earlier in the year than planned (1 July 2023 as opposed to 10
November 2023) it has indicated that it may need to seek funding to cover the
shortfall. The Minister of State for Health has assured the Cabinet Secretary for
NHS Recovery, Health and Social Care that the UK Government will not seek any
contribution from the Scottish Government should this be necessary.

Given previous concerns raised regarding previous fee increases, the HCPC has
undertaken proactive and extensive engagement with stakeholders including unions,
professional bodies and parliamentarians.

Further details of the consultation outcome are set out in the attached Department
of Health and Social Care Explanatory Memorandum, in the section headed
“Consultation Outcome”.

The original consultation can be found at this link: consultation-on-
changes-to-fees- consultation-document.pdf (hcpc-uk.org)

The Consultation analysis can be found at this link: consultation-on-changes-to-
fees-analysis- and-decisions.pdf (hcpc-uk.org)

Remote Hearings: The HCPC ran a 12-week online stakeholder consultation
between 31 August 2021 and 23 November 2021 on its proposal to hold virtual
hearings on a permanent basis. The HCPC received 630 responses to its
consultation, 608 responses by individuals and 22 on behalf of 20 separate
organisations. Of the 608 individual responses, 560 were HCPC registered
professionals.

13% of respondents to the consultation were supportive of the HCPC holding virtual
hearings on a permanent basis and provided reasons as to why virtual hearings
should be introduced permanently. 86% of respondents to the consultation were not
fully supportive of the HCPC holding remote hearings on a permanent basis, outside
of emergency periods, and provided reasons as to why virtual hearings may not be
appropriate.

However, some respondents, who opposed remote hearings on a permanent
basis, had conflated the issue of the HCPC having an express power to hold
hearings remotely, with an intention that the HCPC would hold all hearings
remotely, which was not the proposal by the HCPC. Decisions on remote hearings
will be made on a case-by-case basis by the HCPC dependent on factors relevant
to the case.

The HCPC has fully reviewed and considered the feedback received and in
response has decided to introduce a set of principles to support decision-making
about whether a hearing should be held in-person, remotely or using a hybrid
approach. As set out in the consultation analysis, the principles the HCPC will
introduce are as follows:
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a) Any evidence that suggests the integrity, fairness or smooth running of
the hearing may be impacted by holding it in a particular format;

b) Whether there are reasonable adjustments or special measures required
to allow a participant to engage fully and effectively in the proceedings,
which may benefit from the hearing being held in a particular format;

c) The view of the registrant;

d) Any technical, logistical, personal or circumstantial barriers that might
prevent a participant engaging effectively in proceedings if the hearing
is not held in a particular format; and

e) Any features of the case which makes it particularly difficult for it to be
held in a particular format.

For final fitness to practise hearings the HCPC will take a balanced starting point,
weighing evidence against each of the principles in coming to a decision around
the location of each hearing. For other types of fitness to practise hearings, and for
registration hearings, the starting point will be that hearings will take place
remotely, unless evidence submitted against the principles suggests a different
approach should be considered. The principles respond to the concerns raised by
consultation respondents by allowing individual circumstances and preferences to
be considered in coming to a decision about the location of each hearing.

The HCPC has committed to monitoring the impacts of its decision and will keep
its approach under review as it is introduced.

The HCPC’s remote hearings consultation analysis can be found at this link: enc-
07---remote- hearings-consultation.pdf (hcpc-uk.org)

Guidance

Neither the Scottish Government nor the Department of Health and Social Care have
issued guidance in relation to these rules. However, information relating to fees on
the HCPC’s website will be updated ahead of the fee rise coming into force.

The HCPC has published guidance on remote hearings. The guidance can be
found at this link: HCPTS | HCPTS Remote Hearing Guidance (hcpts-uk.org)

Impact Assessments

HCPC has prepared an impact assessment on the changes to fees, which can be
found at this link: consultation-on-changes-to-fees-analysis-and-decisions.pdf (hcpc-
uk.org)

Following the consultation, HCPC subsequently updated its proposals, including a
revision of the figure by which fees will rise. HCPC has updated the conclusions of
the Equalities Impact Assessment which will be available to view at this link:
https://www.hcpc-uk.org/consultation- on-changes-to-fees-eia-july-2023/.

The impact assessment establishes that there is no significant impact on business,
charities or the public sector.


http://www.hcpc-uk.org/consultation-
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Financial Effects

The Cabinet Secretary for NHS Recovery, Health and Social Care confirms that no
Business and Regulatory Impact Assessment (BRIA) is necessary as the instrument
has no financial effects on the Scottish Government, local government or on
business.

Scottish Government
Chief Nursing Officer Directorate

September 2023
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