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Policy Memorandum 
Introduction 

 As required under Rule 9.3.3 of the Parliament’s Standing Orders, this 
Policy Memorandum is published to accompany the Coronavirus (Scotland) 
Bill introduced in the Scottish Parliament on 31 March 2020.  

 The following other accompanying documents are published 
separately: 

• Explanatory Notes (SP Bill 66-EN); 
• a Financial Memorandum (SP Bill 66-FM); 
• statements on legislative competence by the Presiding Officer and 

the Scottish Government (SP Bill 66–LC). 

 This Policy Memorandum has been prepared by the Scottish 
Government to set out the Government’s policy behind the Bill. It does not 
form part of the Bill and has not been endorsed by the Parliament. 

Policy objectives of the bill 
 The purpose of the Coronavirus (Scotland) Bill (“the Bill”) is to respond 

to the emergency situation caused by the coronavirus (Covid-19) pandemic. 
The Bill complements and supplements the Coronavirus Act 2020 (“the 2020 
Act”), passed by the UK Parliament on 25 March 2020, and which the 
Scottish Parliament gave its consent to on 24 March 2020. 

 The coronavirus outbreak is a severe and sustained threat to human 
life in Scotland. The Scottish Government is committed to taking all steps 
necessary to address that threat. A severe pandemic could infect a large 
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proportion of the population, and the public health measures required to 
control and limit the spread of the outbreak will require a significant 
adjustment to the lives of those living in Scotland, to business in Scotland, 
and to the way public services are delivered and regulated.  

 Current public health guidance1 requires business and public 
authorities to operate very differently to the way they have done until now by 
implementing, for example, social distancing policies, or by requiring their 
workforce to work from home, where possible. In addition the Health 
Protection (Coronavirus) (Restrictions) (Scotland) Regulations 20202 (S.S.I. 
2020/103) (“the 2020 Regulations”) have required the closure of businesses 
selling food or drink for consumption on the premises, and of a wide range 
of other business set out in the regulations to protect against risks to public 
health. The 2020 Regulations also prohibit those living in Scotland from 
leaving the place where they live without reasonable excuse and ban public 
gatherings of more than two people. 

 Public health guidance is likely to require some adjustment to normal 
life for some time, as the effort to limit and control the coronavirus outbreak 
continues. The requirements and restrictions in the 2020 Regulations will 
continue until they are terminated by the Scottish Ministers by direction, or 
until they expire under regulation 11 of the 2020 Regulations.  

 The Scottish Government considers that in order for essential public 
services to continue to be able to discharge their functions in the way they 
were intended to, some temporary changes need to be made to the way they 
operate and the way that they are regulated. In addition, further support and 
flexibility for business, and for those using public services, is necessary to 
reflect new restrictions, in both guidance and legislation, on the way people 
can live and work. 

 Even beyond the new restrictions on living and working in Scotland, 
the coronavirus outbreak has an effect on essential public services which 
demands a response. Central and local government, and those involved in 
health and social care, are in the front line of the effort to control the spread 
of the coronavirus and respond to the pandemic. In many cases, these 
services are now planning for an extended period when much larger 

                                                 
1 https://www.gov.scot/collections/coronavirus-covid-19-guidance/ 
2 http://www.legislation.gov.uk/ssi/2020/103/contents/made 
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numbers of their staff will be unable to work due to following public health 
guidance, which could require self-isolation, due to increased levels of 
illness, or due to caring responsibilities increased by or associated with the 
coronavirus outbreak. In many cases, central and local government, the 
health and social care sector, and other public services are having to re-
deploy substantial parts of their workforce temporarily, or re-prioritise work 
across their functions and responsibilities, in order to focus on work which 
responds to the coronavirus outbreak and which protects the health of 
people living and working in Scotland. 

 This unexpected shift in resourcing and prioritisation will require a 
number of the obligations and duties on public services in Scotland to be 
adjusted temporarily, to reflect the importance which the Scottish 
Government places on responding to the coronavirus outbreak and 
protecting the health of people living in Scotland. 

 In deciding how to respond to both (i) the unexpected change in how 
public services, business and private lives in Scotland are conducted, and 
(ii) the extraordinary pressures on those involved in the effort to control the 
coronavirus outbreak, the Scottish Government has taken into account its 
responsibility first and foremost to protect the lives and health of people living 
in Scotland. It has also borne in mind the unprecedented pressures on 
Scottish business and on the public sector in Scotland, and the effect of the 
substantial adjustment to the way people are being asked to live by public 
health guidance and required to live by the 2020 Regulations.  

 To support these aims, the Bill takes the following measures: 
• it makes adjustments to the law on evictions to protect those 

renting their homes during the coronavirus outbreak; 
• it makes adjustments to criminal procedure, and to other aspects 

of the justice system, to ensure that essential justice business can 
continue to be disposed of throughout the coronavirus outbreak; 

• it makes a range of provision designed to ensure that business 
and public services can continue to operate effectively during a 
period where controls on movements have been imposed, and 
when pressures on public services are acute.  

 The Bill is part of a concerted and coordinated effort within Scotland, 
and across the UK, to tackle the Covid-19 outbreak. It has been developed 



This document relates to the Coronavirus (Scotland) Bill (SP Bill 66) as 
introduced in the Scottish Parliament on 31 March 2020 
 
 

4 

taking into account the effects of the 2020 Act, the 2020 Regulations and the 
other legislative and administrative aspects of the governments of the United 
Kingdom’s collective effort to combat the coronavirus outbreak. 

 The Scottish Government considers it possible that further legislation 
will be required to provide the support businesses and people in Scotland 
need, as the pandemic develops and as its effects on our economy and 
society become clear. 

 The Bill contains extraordinary measures required to respond to an 
emergency situation. The Scottish Government is satisfied that all of the 
measures contained in the Bill are appropriate and proportionate, but it 
recognises that many are far-reaching and unprecedented. The Bill therefore 
contains the following safeguards: 

• the measures in the Bill will automatically expire six months after 
they come into force. The Scottish Parliament may extend these 
measures for two further periods of six months, giving the 
measures in the Bill a maximum duration of 18 months; 

• where a measure is no longer considered necessary, Scottish 
Ministers can bring it to an end earlier than on this six-monthly 
schedule; 

• Scottish Ministers are required by the Bill to report on the 
continued need for the measures, and on the use of powers in the 
Bill, every two months. 

 The Scottish Government is committed to keeping the provisions of this 
Bill under review at all times, under the scheme set out above. No measure 
can last longer than six months without the Scottish Parliament’s approval. 
Where measures are no longer appropriate or proportionate, the Scottish 
Ministers can terminate them earlier than they would otherwise expire under 
the Bill. The Scottish Ministers are required by the Bill to report on the 
measures in the Bill in order to facilitate and to encourage this process of 
scrutiny and review. In all cases, in making decisions about the continuing 
appropriateness and proportionality of the measures in the Bill, the Scottish 
Government is committed to taking into account the views of those affected 
by the Bill. 
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Alternative approaches 
 Given the need to respond to the developing emergency situation, no 

alternative to emergency legislation exists. Where appropriate, consideration 
has been given to alternative approaches to primary legislation. This is set 
out below, for each of the measures in the Bill. 

Consultation 
 Given the need to respond to the developing emergency situation, no 

formal consultation has been possible. Where possible, the Scottish 
Government has informally consulted with public bodies affected by the 
measures in the Bill. This is set out below, for each of the measures in the 
Bill. 

Content of the bill 
 The Bill makes provision about: 

• preventing evictions (schedule 1); 
• protection for debtors (schedule 2); 
• looked after children and children’s hearings (paragraphs 1 to 10 

of schedule 3); 
• adults with incapacity (paragraph 11 of schedule 3); 
• suspension of impediments to social distancing in courts and 

tribunals (paragraphs 1 to 4 of schedule 4); 
• fiscal fines (paragraph 7 of schedule 4); 
• cases beginning with an appearance from custody (paragraphs 8 

and 9 of schedule 4); 
• extension of time limits in criminal proceedings (paragraph 10 of 

schedule 4); 
• trials on indictment (paragraph 11 of schedule 4); 
• exceptions to the rule that hearsay evidence is inadmissible 

(paragraph 12 of schedule 4); 
• community orders (paragraphs 13 to 17 of schedule 4); 
• the Parole Board (paragraph 18 and 19 of schedule 4); 
• release of prisoners (paragraphs 20 and 21 of schedule 4); 
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• legal aid (paragraph 22 to 24 of schedule 4); 
• alcohol licensing and licensing under the Civil Government 

(Scotland) Act 1982 (schedule 5 and paragraph 1 of schedule 6); 
• freedom of information (paragraphs 2 to 8of schedule 6); 
• duties in respect of reports and other documents (paragraphs 10 

to 11 of schedule 6); 
• local authority meetings (paragraphs 12 to 16 of schedule 6); 
• social security (paragraphs 1 to 5 of schedule 7); 
• irritancy clauses in commercial leases (paragraphs 6 and 7 of 

schedule 7); 
• duration of planning permission (paragraphs 8 to 10 of schedule 

7); 
• land registration (paragraphs 11 to 19 of schedule 7); 
• the Anatomy Act 1984 (paragraphs 20 to 22 of schedule 7);  
• powers to make subordinate legislation (paragraphs 23 to 30 of 

schedule 7); 
• Business Improvement Districts (paragraph 31 of schedule 7). 

Preventing evictions (schedule 1) 

The coronavirus outbreak 
 The effect of the public health guidance introduced in response to the 

coronavirus outbreak, and the effect of the 2020 Regulations, is to require 
the widespread closure of businesses across Scotland. This has led to both 
job losses and a reduction in income for many households in Scotland. More 
tenants in both the private and social rented sectors are finding themselves 
in financial difficulty due to the pandemic and are unable to meet their 
obligations under their tenancy agreements. Some applicants may be 
navigating the welfare system for the first time. In addition, the measures 
being put in place by the UK Government to support individuals and the 
economy through this crisis (such as providing 80% of wages, or support for 
the self-employed) will also not be available for several weeks. For some 
tenants there will therefore be a short-term challenge in paying their rents as 
a result of the coronavirus outbreak, and for others it may be longer term. 



This document relates to the Coronavirus (Scotland) Bill (SP Bill 66) as 
introduced in the Scottish Parliament on 31 March 2020 
 
 

7 

 Under current housing legislation, tenants are at risk of having their 
home repossessed by their landlord, which could lead to more households 
becoming homeless and requiring local authority assistance, potentially 
worsening the health crisis as people in this position will be unable to restrict 
their movements. Housing, health and other public services are already 
under acute and ongoing pressure and this pressure would only get worse 
should there be an increase in evictions in the private rented sector, placing 
people at risk.  

 The Bill therefore aims to support tenants to be secure during the 
coronavirus pandemic. It will ensure that they have time to apply for and 
receive the available support so they can pay their bills in the short term and, 
if necessary, to give them time to plan for the longer term over this 
unprecedented crisis. This part of the Bill also supports the Scottish 
Government’s overall objective through the coronavirus outbreak to protect 
and promote the health of the people living in Scotland, by enabling current 
public health guidance and regulation to be followed even by those in 
financial distress as a result of the outbreak. 

Policy objectives 
 To protect private and social rented tenants from being evicted from 

their homes the Bill: 
• temporarily extends the notice periods for all evictions, except in 

certain limited cases. The extended notice periods are either for 
six months (in most cases) or three months for certain tenant 
conduct grounds relating to antisocial or criminal behaviour or 
where a landlord or their family member need to move into the 
property. No change is made where possession is sought on 
grounds that the tenant has abandoned the property or where 
there is suitable alternative accommodation (in relation to an 
assured tenancy). In a limited number of Short Scottish Secure 
Tenancies cases in the social housing sector which are coming to 
an end, and where the landlord wishes to end the tenancy rather 
than extend it or convert it to a Scottish Secure Tenancy the 
notice period will be unchanged at two months. There are a very 
small number of cases in this category, for which the Scottish 
Government is working with the social housing sector to provide 
protection to affected tenants. No change will be made in relation 
to where eviction is sought on the ground that a property is vacant 
as it will have no impact on dealing with the current crisis. 
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• temporarily changes all private rented sector repossession cases 
going before the First-Tier Tribunal (Housing and Property 
Chamber) to be considered on a discretionary basis. This ensures 
the Tribunal is able to take all circumstances of a case into 
account when determining whether to grant an eviction order and 
so allows for the individual financial circumstances of the tenant to 
be taken account of during this crisis. Grounds for repossession 
are already considered on a discretionary basis in the social 
rented sector; and  

• makes provision for Scottish Ministers to extend the period these 
changes apply to and gives them the necessary flexibility in 
relation to the application of these provisions to respond to the 
uncertainty around the duration of the pandemic.  

 The extended notice periods will apply to notices which are issued after 
the commencement of the Bill and will apply across the board, for all statutory 
tenancies currently in existence in the private and social rented sectors, for 
at least an initial period of six months. 

 These measures will prevent evictions during the coronavirus 
outbreak, providing certainty for tenants who are concerned about paying 
their rent and supporting efforts to reduce the spread of the disease by 
keeping people in their homes, it will also ensure that tenants have time to 
apply for and benefit from the interventions available to support them to pay 
their bills before a landlord can take eviction action. 

Necessity and urgency 
 The Scottish Household Survey (“SHS”) 2018 annual report found that 

the private rented sector accounts for around 340,000 households and the 
social rented sector for an estimated 550,000 households - a total of 
1,219,000 people. 13% of private rented households and 22% of those social 
renting reported not managing well financially. These households are in 
immediate danger of falling further into serious financial difficulty through 
being unable to work or job losses caused by the vital measures being 
implemented to inhibit the spread of the coronavirus. Even where additional 
financial support is being provided by the UK or Scottish Governments, it will 
take time to apply for and receive such support. 
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 This is likely to place a significant number of tenants at risk of being 
unable to afford to pay their rent and other basic necessities in the short term 
to medium term. Tenants in these circumstances should not face the 
prospect of eviction during this crisis and should be allowed time to manage 
and plan for circumstances that have been beyond their control. The Scottish 
Government therefore considers it a matter of urgency to ensure that tenants 
receive increased protection from eviction immediately and throughout the 
period of the coronavirus outbreak. These measures will increase the 
stability and security of tenants at this difficult time helping people stay in 
their homes and avoid unnecessary movement and giving them the chance 
to return to normality after the crisis without losing their homes. 

Consultation 
 The Scottish Government is in regular contact with those representing 

landlords, letting agents and tenants in both the private and social rented 
sectors, local authorities and the Scottish Housing Regulator. Officials have 
engaged with them proactively to respond to the needs of tenants and 
landlords during the period of the coronavirus outbreak. Informal consultation 
on these specific measures has been undertaken as part of this 
engagement. 

Alternative approaches 
 No alternative to primary legislation is possible. The Scottish 

Government has not identified any delegated powers which could be used 
to make these changes to protect tenants.  

Effects on equal opportunities, human rights, island 
communities, local government, sustainable development, 
etc. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on equal opportunities and has determined it does not 
unlawfully discriminate in any way with respect to any of the protected 
characteristics (including age, disability, sex, pregnancy and maternity, 
gender reassignment, sexual orientation, race, religion or belief, marriage or 
civil partnership), either directly or indirectly. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on human rights. Consideration has been given to the 
impact of the provisions on a landlord’s human rights with regards to their 
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ability to be able to regain possession of their property in relation to Article 
1, Protocol 1. The Scottish Government’s view is that the temporary 
provisions strikes an appropriate balance between the landlord’s rights in the 
property and the right of the tenant to be protected during a public health 
emergency like the coronavirus outbreak. A fair balance has been struck by 
ensuring that the measures are temporary and opting for a limited extension 
to 3 months’ notice in certain appropriate grounds.  The maximum period of 
notice that the landlord will have to provide will be 6 months and the 
provisions will not affect notices which have already been issued under 
existing notice periods. 

 The Scottish Ministers are aware of the duty to consult island 
communities before making a material change to any policy, strategy or 
service which, in the Scottish Ministers’ opinion, is likely to have an effect on 
an island community which is significantly different from its effect on other 
communities. The Scottish Government has assessed the potential impact 
of the proposed measure on island communities and has determined it will 
have no significantly different impact on island communities. No detrimental 
effects are anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on local government and has determined that no adverse 
effect on local government is anticipated. It is anticipated that action to 
prevent evictions during the coronavirus outbreak will result in a reduced 
demand for local authority services, including housing services, that will 
already be under pressure during the outbreak. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on sustainable development and no detrimental effects 
are anticipated. 

Protection for debtors (schedule 2) 

The coronavirus outbreak 
 Part 15 of the Bankruptcy (Scotland) Act 2016 (“the 2016 Act”) 

currently provides for a moratorium on diligence for a period of six weeks or 
more during which creditors cannot take action against a debtor for debts 
owed by them. This applies on giving of notice by a debtor that they will apply 
for sequestration, for a protected trust deed for the benefit of creditors or to 
the statutory Debt Arrangement Scheme (DAS). This creates “breathing 
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space” during which the debtor can seek money advice and find the right 
longer term solution for their circumstances. This is set out in the 2016 Act 
sections 195 to 198. It is an established and valuable part of what is seen as 
a world-leading system of helping those in unsustainable debt, as evidenced 
by recent proposals in England and Wales to introduce a very similar 
measure. If at the end of the moratorium, having considered their options, it 
is not appropriate for an individual to enter a statutory debt solution, then 
they and their creditors return to the position before the start of the 
moratorium, free to negotiate their own arrangements or for creditors to take 
formal action to recover outstanding debts. 

 In the current crisis, large numbers of additional people are likely to 
find themselves unable to repay their debts. For many such people, this 
situation may be only temporary, and that they will be able to return to making 
regular repayments as the recovery gathers pace. Others will need to access 
further help, for example, through one of Scotland’s statutory debt 
management or relief options. To access these, individuals need to seek the 
help of a qualified money adviser. But the capacity of the money and debt 
advice sector to take on large numbers of additional clients in current 
circumstances is likely to be severely curtailed, especially as people 
demonstrate a strong preference for face to face advice. 

 The Scottish Government is aware of the many steps creditors such as 
mortgage providers have taken to provide immediate relief to those who are 
currently unable to make their regular payments. These are very welcome. 
For people facing a debt crisis, however, they need more certainty, and the 
ability to address all of their debts at the same time. The Scottish 
Government also wants to do what can be done to lift the immediate burden 
on the debt advice sector; the moratorium is both a quick and light touch 
process, and those in debt can apply for it themselves. Those who apply for 
a moratorium have their details placed on the Register of Insolvencies (and 
are thus notified to all major creditors) so debtors will not lightly enter into 
these arrangements or abuse the provisions. 

Policy objectives 
 The Bill extends the period of any new moratoria to a period of six 

months and removes the limitation that only one such moratorium can be 
applied for in any 12 month period. 
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 There may be a concern about the impact on creditors, particularly 
small creditors. However, the impact here is unlikely to be significant. In the 
medium term, the analysis produced by HM Treasury to support the 
“breathing space” proposals shows that allowing individuals time to access 
qualified debt advice greatly increases the returns to creditors. In the shorter 
term, where people cannot afford to pay their debts, enforcement action is 
unlikely to be effective; and would be unlikely to be undertaken at this point 
even if the majority of creditors had not already set out the additional 
forbearance they will extend to their customers. The real-world impact is 
more likely to be around reducing the stress and protecting the mental health 
of those concerned. The moratorium applies to individuals and legal persons 
who can apply for bankruptcy under the 2016 Act: trusts, partnerships, and 
bodies corporate and unincorporated. 

Consultation 
 Informal consultation has been undertaken with both debt advice 

organisations, who strongly support the proposed changes, and with 
representatives of creditor bodies such as UK Finance and the Association 
of British Credit Unions. Of direct relevance to the proposal, a formal 
consultation3 has recently concluded on the reforms introduced by the 2014 
bankruptcy legislation. Given the forthcoming introduction of “breathing 
space” in England and Wales, this consultation included questions on the 
moratorium. Of the 35 responses to a question of the length of the current 
moratorium, 69% felt it was not long enough, with the majority of those 
recommending an extension to 12 weeks. 

 The Accountant in Bankruptcy is the agency responsible for 
administering the moratorium. They have confirmed to the Scottish 
Government that they will be ready to implement the new arrangements for 
whenever the proposed changes come into force. The intention is to free up 
resources within the debt advice sector, so that these changes should 
impose no additional costs on them: it is unlikely to result in savings, since 
the time freed up will be used to help additional clients.  

Alternative approaches 
 Extending the moratorium for different time periods was considered, 

including three months in line with the voluntary creditor forbearance so far 
                                                 
3 https://consult.gov.scot/accountant-in-bankruptcy/review-of-changes-
bankruptcy-and-debt-advice/ 
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announced by the financial sector, and up to one year.  As with the rest of 
the bill, the period chosen will be kept under regular review. 

Effects on equal opportunities, human rights, island 
communities, local government, sustainable development, 
etc. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on equal opportunities and has determined it does not 
unlawfully discriminate in any way with respect to any of the protected 
characteristics (including age, disability, sex, pregnancy and maternity, 
gender reassignment, sexual orientation, race, religion or belief, marriage or 
civil partnership), either directly or indirectly. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on human rights and consider that creditors’ rights to 
recover their debts can be possessions protected by the European 
Convention on Human Rights, in particular, Article 1 of Protocol 1 which 
protects property rights.  

 This measure is proportionate and strikes a fair balance between the 
general interest and the rights of creditors, in the circumstances of the 
coronavirus outbreak. Generally the Convention recognises privileging the 
property rights of one individual over another can be a legitimate means for 
promoting the public interest. The justification is strong because of the time 
necessary for recovery, and the depth of the economic and personal finance 
shock coming. Additionally, in respect of individuals, to enter into any of the 
statutory debt relief or debt management products, as noted they need to go 
through a money adviser, access to which will be difficult in coming months, 
so there is a need to protect debtors in the meantime. The period is limited 
to six months, and the restrictions will only last for a similar period (unless 
there is justification for extending them). Although creditor businesses must 
also be able to recover their debts, court business will also be affected by 
the coronavirus outbreak. Debtors will not lightly use the provisions as they 
incur the publicity in going on the public register in the first place. The aim is 
to provide debtors with a breathing space to seek appropriate debt relief and 
advice on which debt solutions would be the best option.  

 Creditors’ claims are not lost, but merely deferred, subject to any 
ensuing insolvency procedure. It is considered that these mechanisms, 
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recognising that insolvency is likely to reduce the value of claims, again in 
the general interest, are proportionate not to privilege one creditor taking 
aggressive enforcement action over others, and to give creditors in general 
a fair return. In the light of the impact of the disease, and the limited burden 
in the effect on claims, there is a fair balance between the interests of debtors 
and creditors. 

 The Scottish Ministers are aware of the duty to consult island 
communities before making a material change to any policy, strategy or 
service which, in the Scottish Ministers’ opinion, is likely to have an effect on 
an island community which is significantly different from its effect on other 
communities. The Scottish Government has assessed the potential impact 
of the proposed measure on island communities and has determined that 
these communities are likely to find it harder to access face to face debt 
advice during the coronavirus outbreak, so both the extended moratorium 
itself, and the ability for the individual themselves to apply for the moratorium 
via Accountant in Bankruptcy’s website, are likely to be of more use to those 
in such locations. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on local government and no adverse effect on local 
government is anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on sustainable development and no detrimental effects 
are anticipated. 

Looked-after children and children’s hearings (paragraphs 1 
to 10 of  schedule 3) 

The coronavirus outbreak 

Panel member requirements 
 Under section 5 of the Children’s Hearings (Scotland) Act 2011 (“the 

2011 Act”), a children’s hearing generally requires three panel members. 
Moreover, under section 6 of the 2011 Act, a children’s hearing must contain 
both male and female members. There are ordinarily around 30-35,000 
children’s hearings and prehearing panels across Scotland each year, 
serviced by around 2,500 volunteer panel members. Delaying and 
rescheduling even emergency business because of the non-availability of 



This document relates to the Coronavirus (Scotland) Bill (SP Bill 66) as 
introduced in the Scottish Parliament on 31 March 2020 
 
 

15 

panel members including panels with an appropriate gender balance could 
leave children vulnerable. Moreover, there may not be enough fit or available 
panel members due to illness, self-isolation or caring responsibilities to form 
hearings of three panel member to make decisions to protect children. 

Child assessment orders 
 Child assessment orders allow a local authority to make an 

assessment of a child’s health or development, or of the way in which the 
child has been or is being treated or neglected. They can contain specific 
requirements such as requiring the taking of a child to any place within 24 
hours of the order being granted and keeping them in that place for a 
specified period, but for no more than three days from the issuing of the 
order.  

 The Scottish Government is concerned that the potential impact on 
staffing levels in local authorities during the coronavirus outbreak may mean 
that assessments are unable to be carried out before the orders expire; of 
particular concern is the ability of services to deliver the assessment of child 
protection orders (“CPOs”). 

 The coronavirus outbreak will mean that there will be fewer staff 
available to deal with children’s hearings and the number of hearings 
generated by a CPO. 

 A CPO is an emergency order granted by a sheriff on application by a 
local authority or other person, where there are reasonable grounds that a 
child may experience significant harm due to neglect or other treatment. The 
order authorises a number of matters including keeping a child in a safe 
place or removing the child to such a place. Sections 45 and 46 provide that 
where a CPO has been granted by the sheriff, a children’s hearing (referred 
to as a “2nd working day hearing”) must be held on the second working day 
after the day on which the child is taken to the place of safety or the second 
working day after the day on which the CPO is made, as the case may be. 

Compulsory supervision orders 
 As a result of the coronavirus outbreak, there is a risk of reduced 

capacity to hold children’s hearings for reasons of illness or self-isolation or 
social distancing for children, their relevant persons, or legal representatives, 
social work professionals, or children’s reporters. This will have an impact on 
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the ability to meet existing timescales to review a child’s compulsory 
supervision order. 

Periods in which certain cases require to be heard  
 When a court makes an order under section 109(7) of the 2011 Act 

there is a timescale of three days for a children’s hearing to be held. This 
may not be possible during the coronavirus outbreak. 

 When a children’s hearing order requires a child to stay in a specified 
place, section 143 of the 2011 Act provides the relevant chief social work 
officer with the power to transfer the child out of that place where such a 
transfer is required as a matter of urgent necessity. This would apply where 
the best interests of that child (or another child) cannot wait until a children’s 
hearing has been arranged. Section 137(3) of the 2011 Act requires a 
hearing to be held to review the child’s case following an emergency transfer 
within three days. 

 Due to the coronavirus outbreak there may be a high number of 
children who need to be moved from their current kinship, foster or residential 
home in an unplanned way due to illness. The resilience and availability of 
alternative out-of-authority emergency placements will therefore be 
impacted and authorities may have more difficulty in sourcing them. 

Looked-after children 
 There is an upper limit in law on the number of children who may be 

placed with a foster carer. Due to the coronavirus outbreak, there is likely be 
pressure on foster placements should other carers need to self-isolate or 
seek medical intervention. There is currently insufficient flexibility in the 
current legislative framework to allow other foster carers to care for additional 
children if required in these exceptional circumstances. 

 Where a local authority has placed the child, in an emergency, in the 
care of a kinship carer, there are a number of legislative requirements to 
review that placement, with various compulsory time scales attached. 

 Due to the coronavirus outbreak, social workers and local authorities 
will be under increasing pressure and may need to prioritise their resources 
to help the most vulnerable children in Scotland. This means that there will 
be an increased risk that they will not be able to comply with these time limits. 
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Interim compulsory supervision orders 
 Children may require to be subject to a 22-day interim order, specifying 

measures for their protection, pending either a grounds hearing, court 
referral proceedings to consider the grounds of referral, or a deferred hearing 
as a result of an urgent change to their circumstances which requires further 
assessment. 

 In the exceptional circumstances of the coronavirus outbreak, the 
existing time limits for relevant interim orders may limit the ability of those 
affected to contribute to decisions about their welfare, or for suitable 
assessments to be made for supporting the child. Flexibility is therefore 
required to ensure that there are not unnecessary hearings due to the 
restriction of these time limits. 

 The court in determining an application may also be affected by the 
coronavirus outbreak and be unable to deal with cases expeditiously due to 
lack of court capacity. This may increase the need for short term orders every 
22 days, which would not necessarily be in the interest of a child. 

Timescales 
 As a result of the coronavirus outbreak there is a risk of reduced 

accessibility to courts due to illness or self-isolation and also from social 
distancing by children, relevant persons, or legal representatives. These 
factors will impact on their ability to meet existing appeal timescales or to 
challenge decisions effectively. 

 In addition, the capacity of the Scottish Children’s Reporter 
Administration (“SCRA”) to meet a seven day deadline to lodge an 
application for proof could be impossible. If the application is not lodged 
timeously it will become incompetent and the child will not be protected.  

 Courts may also not be able to arrange an application or dispose of an 
appeal in short timescales, due to the lack of available judiciary or court staff. 
This could mean that an authorisation or order will expire and place a child 
at risk. 

Dispensing with requirements for personal appearance, etc. 
 There are various provisions of the 2011 Act which require the 

attendance of persons at a children’s hearing or pre-hearing panel, and 
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which provide limited scope to be excused. This affects vulnerable children 
and families most acutely. A strict insistence on personal attendance may 
not always be practical in the exceptional circumstances of the coronavirus 
outbreak and may give rise to adverse health risks both for families and 
children’s hearings personnel as well as those who would otherwise be 
required to attend.  

 Although the legislation already enables children to be excused where 
there is a risk to the child’s physical, mental or moral welfare, in the current 
situation there are wider risks to all personnel involved in the children’s 
hearing which the Scottish Government is required to take into account. 
More generally, a whole range of persons have attendance rights, with scope 
for the hearing to grant permission for the attendance of others. 
Technological solutions to promote continued child and family participation 
in ‘virtual hearings’ are in place, but require adjustments in order to be 
operable in relation to all relevant circumstances. 

Electronic authorisation 
 The decision and reasons of the hearing, as well as other reports, 

orders or warrants which the hearing issues must be signed by the chairing 
member of the hearing. The children’s reporter must send notification of the 
decision and reasons, copies of orders issued etc. to the affected child and 
their relevant persons.  

 The chair of a hearing must currently add a wet signature to any 
decision made or order issued. This is because a number of Rules in the 
Children’s Hearings (Scotland) Act 2011 (Rules of Procedure in Children’s 
Hearings) Rules 2013 (“the 2013 Rules”) refer to the duty on the chairing 
member to “sign” the record, and there is no provision which allows this to 
be done electronically. 

 The coronavirus outbreak means that it will not be possible for 
children’s hearings to be carried out in the usual format. The decisions will 
be made remotely with the panel member in a different place from the 
children’s reporter and the paperwork will not be able to be signed by hand. 

Placement in secure accommodation 
 Due to the coronavirus outbreak there may be many good reasons why 

there cannot be a review hearing lawfully constituted within 72 hours, even 
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remotely. The secure accommodation may become affected by the virus in 
that period, preventing the child being able to be involved in a hearing even 
remotely in an emergency. There will also be significant challenges with 
convening a lawful children’s hearing within existing timescales in the peak 
coronavirus outbreak period. 

Policy objectives 

Panel member requirements 
 The Bill amends the 2011 Act to enable a children’s hearing to consist 

of fewer than three members of the Children’s Panel where it would not be 
practical to comply with that provision because of the coronavirus outbreak. 
Similarly, the Bill also dis-applies the requirement for male and female panel 
members to serve on each hearing where it would not be practical to comply 
with it. 

Child assessment orders 
 The Bill contains an extension to the time periods specified in section 

35(5) of the 2011 Act to enable local authorities to ensure that they have 
sufficient capacity to execute the order and arrange and conduct the relevant 
assessments. This amends the period of effect of a child assessment order 
from 24 to 48 hours (in relation to when that period begins) and its maximum 
duration (from 3 to 5 days).  

 The Bill suspends the requirement to hold a second working day 
hearing outlined in sections 45 and 46 (consequently the possible decisions 
of the 2nd working hearing under section 47 are also suspended). The Bill 
also amends sections 48(3), and 51(3) and (4) to provide clarification around 
the variation or termination of orders normally considered in advance of a 
second working day hearing.  This means that an application to the sheriff to 
vary or terminate the order can be made up to and including the seventh 
working day after the day the order was made, giving those affected by a 
CPO maximum flexibility to make a challenge. 

Compulsory supervision orders 
 The Bill provides that no compulsory supervision order will lapse if it 

has not been reviewed and continued within its time limit, provided it is 
reviewed and continued within six months of its original time limit. The 
children’s reporter will still be under a duty to arrange a review within the 
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normal timescale, but if due to the pressures of the coronavirus outbreak as 
above the review does not take place, the order will not lapse for a further 
six months. The child or relevant person, and implementation authority, can 
also still request a review at any time. 

Periods within which certain cases need to be heard 
 The Bill provides for situations where it will not be practicable for there 

to be a hearing within three working days, due to the likely shortage of social 
work, reporter, decision-makers, children and families to attend an urgent 
hearing in the new area. 

Looked-after children 
 The Bill removes the upper limit for the period of the emergency to 

ensure foster carers can look after additional children if required, and where 
local authorities deem it safe to do so. 

 The Bill extends the timescales for local authorities to carry out reviews 
of emergency kinship placements, subsequent to approval from their Chief 
Social Work Officer, and extends the timescales for reviewing pre-existing 
placements. 

Interim compulsory supervision orders 
 To allow more flexibility the Bill extends to 44 days the period of time 

that an interim compulsory supervision order or interim variation of a 
compulsory supervision order granted by a children’s hearing lasts. 

 In relation to court-granted interim compulsory supervision orders or 
interim variation of a compulsory supervision orders the Bill provides that 
they should last for 44 days or such other date as the court determines, 
allowing flexibility for the circumstances of each particular child. 

Timescales 
 In relation to the making appeals against children’s hearings decisions, 

the Bill extends the making of an appeal from 21 days to 42 days. 

 For appeals to the sheriff principal or Court of Session the appeal 
period is extended to 56 days. 
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 In relation to lodging an application for proof by the Principal Reporter, 
the timescale is extended to 14 days from 7 days.  

 In relation to a court’s disposal of appeals, the Bill extends the 
timescales for a sheriff determining an appeal against a children’s hearing 
decision to 7 days for all appeals under section 157 of the 2011 Act which 
includes placing a child in secure accommodation, or a child on interim 
compulsory supervision orders or interim variation of compulsory supervision 
orders. The timescale for determination of appeals in relation to certain 
placements in secure accommodation is also extended to 7 days.  

 In relation to section 109(7) of the 2011 Act, the Bill extends the time 
limits from 3 to 7 days to allow the interim compulsory supervision order 
(where the child is ordered to be in a place of safety) to be reviewed by a 
hearing. 

 The Bill makes no amendment to the requirement of an 8th working 
day hearing, which will mean that the decision of the sheriff to grant a CPO 
will be reviewed within 8 working days.  

Dispensing with requirements for personal appearance, etc. 
 The Bill makes changes to the 2011 Act and associated 2013 Rules to 

provide further flexibility to enable a range of parties to be excused from 
personally attending (whether the child, a relevant or deemed relevant 
person or any other person who would ordinarily be entitled to attend). The 
Bill also expands current provisions to require the SCRA to take any 
reasonable steps to enable participation by way of telephone, through video-
link or by using any other method of communication, by any person excused 
from attending (whether or not at their request). 

Electronic authorisation 
 The Bill allows decisions or orders to be authenticated electronically. 

The chairing member may not have the technological capacity to remotely 
record and authenticate documents. Therefore, the Bill allows the children’s 
reporter to be able to do that. This will ensure maximum flexibility so that the 
reporter can still notify decisions, reasons and orders as promptly as possible 
to those who are affected by them. 
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Placement in secure accommodation 
 The Bill allows the 72 hour period to be extended by up to 24 hours if 

the children’s reporter considers it is not practicable to arrange a hearing 
within 72 hours. 

 The Bill also extends the maximum period during which a child may be 
kept in secure accommodation without the authority of the children’s hearing 
or the sheriff from an aggregate of 72 hours (whether or not consecutive) in 
any period of 28 consecutive days to 96 hours.  

Necessity and urgency 

Panel member requirements 
 Delaying and rescheduling even emergency business because of the 

need for three panel members or the non-availability of a gender mix could 
leave children vulnerable. 

Child assessment orders 
 Although not a commonly used provision in current practice, current 

school closures make child assessment orders more pertinent as the cohort 
of children most likely to be considered under this provision become less 
visible to other public services such as schools. Therefore the Scottish 
Government considers that there is the need for orders to ensure 
assessment of children at potential risk of harm but rendered less visible to 
social services. 

 The Scottish Government is concerned that the children’s hearings 
system will not be able to cope with the extra overnight administration 
entailed by convening a second working day hearing at this time, and it is 
also possible that failing to hold one might mean a legal challenge and orders 
could lapse. The nature of CPOs mean they are deployed to protect the most 
vulnerable and the risk of their inadvertently lapsing could place a child at 
immediate risk. 

Compulsory supervision orders 
 Children will be put at risk if their cases are not heard on time as their 

order will lapse and the protections of the order will no longer apply. 
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Period within certain cases need to be heard 
 It will not be practicable for there to be a hearing within 3 working days, 

due to the likely shortage of social work, reporter, decision-makers, children 
and families to attend an urgent hearing in the new area. 

Looked-after children 
 This response is necessary and urgent to ensure that all looked after 

children can be safely cared for and removed from harm. 

 This response is necessary and urgent to ensure that all looked after 
children can be safely cared for, and to allow local authorities to prioritise 
their resources to support the most vulnerable children in Scotland. 

Interim compulsory supervision orders 
 There is a concern about the continuing capacity of the children’s 

hearings system to be able to respond to the administrative requirements for 
dealing with 22 day repeat hearings at this time and there is a risk that 
relevant interim orders may lapse leaving a child unprotected. The increased 
time period being available will allow each child’s case to be considered 
appropriately, particularly where illness has affected them or their families. 

Timescales 
 Children will be put at risk if their cases are not able to be lodged 

timeously, and their rights to challenge decisions will be compromised if they 
are not able to access legal advice, therefore extending the existing 
timescales will allow children’s rights to be better protected. 

Dispensing with personal appearance, etc. 
 Active business and calendar management has driven down numbers 

of hearings taking place. For the remaining high-risk and time-critical 
business, it is vital that children and families are not required to attend 
hearings centres in person.  

Electronic authorisation 
 The safety of children could be compromised if those affected by a 

decision are not notified of it promptly or a procedural challenge was upheld 
because a decision that hasn’t been properly authenticated. 
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Placement in secure accommodation 
 The child, family and professionals could be put at risk if there is a 

requirement to maintain existing practice. The extra 24 hours provides extra 
flexibility without being disproportionately adverse with respect to the child’s 
rights. 

Consultation 
 The Scottish Government has informally consulted the SCRA, 

Children’s Hearings Scotland, Children 1st, Clan Childlaw, the Children and 
Young People’s Commissioner Scotland, the Convention of Scottish Local 
Authorities, Social Work Scotland, the Independent Care Review, Police 
Scotland and The Society of Local Authority Reporters and Solicitors. They 
all contributed to proposed provisions designed to allow essential flexibility 
in relation to the continuing operation of the children’s hearing and related 
systems to ease the extra pressures of the coronavirus outbreak and to 
continue to ensure the protection of care measures for the most vulnerable 
children and were in favour of making these changes in the current context. 

Alternative approaches 
 The Scottish Government has engaged with the responsible bodies 

and officers to ensure that within their various responsibilities and current 
powers they have acted to minimise the number and range of emergency 
statutory changes. This activity has included the active cancellation, 
postponement or early clearance of non-urgent business, the application of 
technological and practical solutions promoting remote working and social 
distancing, updated practice directions and the reprioritisation of staff and 
other available resources. Fundamental administrative, practice and 
behavioural changes have been fully implemented week beginning 23 March 
2020 by partner agencies Relying solely on the discretion and administrative 
authority of those involved in the system is insufficient to allow the system to 
continue to provide essential services during the coronavirus outbreak.  By 
making changes to the legal regime, the Bill will enable agencies to take 
further and more effective steps to focus on the highest-risk cases by dis-
applying current provisions around physical attendance, prescribed 
procedural timescales and lawful composition of hearings.  

 Further action from responsible agencies is limited to some extent by 
the current legislative framework. The Scottish Government is therefore 
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satisfied that this needs to be addressed as a matter of urgency, and that 
only primary legislation can deliver the changes required. 

Effects on equal opportunities, human rights, island 
communities, local government, sustainable development, 
etc. 

 The Bill is designed to preserve the highest possible sustainable level 
of services for every child who is referred to the Principal Reporter, and the 
provisions will not discriminate negatively on the basis of gender, race, age, 
religion, disability or sexual orientation. In terms of equality, the Bill is 
designed to strengthen and protect a system that already places the child at 
the centre – and so looks already to address each child’s individual needs 
and circumstances. 

 The Scottish Government considers that the provisions of the Bill are 
compatible with Convention Rights. In the view of the Government, the main 
articles of the European Convention on Human Rights (“ECHR”) by 
reference to which issues arise under these Bill provisions are Article 5 (right 
to liberty and security) and Article 8 (right to respect for private and family 
life).  

 The Bill engages Article 5 in the context of making provision for the 
placing of children in secure accommodation, which would amount to a 
deprivation of the child’s liberty. Furthermore, the Bill makes provision in 
relation to child assessment orders and child protection orders, which may 
include measures which (albeit temporarily) deprive the child of their liberty. 
Such deprivation can be justified because it is pursuant to a lawful order 
made by an independent and impartial tribunal and is for the broad purpose 
of the educational supervision of the child. The Scottish Government 
consider that, insofar as Article 5 is engaged, any deprivation of liberty is 
justified and strikes a balance between the Article 5 rights of the child and 
the obligations of the State to protect children, under Articles 2 and 3 of the 
ECHR. 

 The Bill engages the Article 8 rights of children and their parents on a 
number of levels. The Bill makes provision in relation to existing measures 
such as child assessment orders, child protection orders and compulsory 
supervision orders. In particular, it increases the periods of time such 
measures can be in place for and when they are to be reviewed. Such 
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measures impinge on the private and family life of the child and their 
parents. Such interferences are, however, in accordance with the law and 
are potentially necessary for several of the reasons outlined in Article 8(2): 
public safety; prevention of disorder or crime; protection of health or 
morals; or for protection of the rights and freedoms of others.  

 The Bill takes account of the UN Convention on the Rights of the Child 
(UNCRC). For instance, it reflects children’s right to life under Article 6 and 
the obligation of the State to ensure, to the maximum extent possible, the 
survival and development of the child. The provisions in the Bill also reflect 
the positive obligation on States to protect children from all forms of abuse 
and maltreatment, as required by Article 19. 

 The provisions in the Bill will help the hearings system respond to the 
varied needs and circumstances of island and remote rural communities in 
a more sustainable and coordinated way, particularly in the context of the 
coronavirus outbreak making electronically-enable remote children’s 
hearings the default service.  

 The Convention of Scottish Local Authorities and local authorities have 
been engaged during development of the provisions of the Bill. The 
implementation of the measures contained in the Bill will not increase the 
financial or regulatory burden on local government.  

 The Scottish Government has assessed the potential impact of the 
proposed measure on sustainable development and no detrimental effects 
are anticipated. 

Adults with incapacity (paragraph 11 of  schedule 3) 

The coronavirus outbreak 

Extension of  the period of  guardianships 
 The Scottish Government is concerned that current rules about the 

renewal of guardianships will be unsustainable in practice during the period 
of the coronavirus outbreak. A renewal application has to be submitted to the 
sheriff court before the expiry of the original guardianship. Once it has been 
submitted the period of the original guardianship continues until the renewal 
application has been decided upon by the sheriff. Initial guardianship 
applications require a summary application from a solicitor, a medical report 
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from a registered medical practitioner (normally a GP), a medical report from 
a doctor specialised in mental health and either a report from a mental health 
officer (if there is a welfare aspect), or a report from a person with sufficient 
knowledge of the guardian’s ability and of the adult (where there is financial 
guardianship only). 

 A renewal report is less onerous and requires a summary application 
by a solicitor, a medical report from a registered medical practitioner, a report 
from a mental health officer (where there is a welfare aspect) and a report 
from the Office of the Public Guardian (where there is a financial aspect).  

 If a renewal application does not reach the court by the expiry of the 
guardianship, then a completely new guardianship application has to be 
made, with all of the relevant reports. The reports obtained for the renewal 
application will not be valid for a new application, as they will be out of date. 
Reports have to be completed not more than 30 days before the lodging of 
the application at court. There will inevitably be a period between the expiry 
of the guardianship and the granting of a new guardianship where the adult 
has no-one to look after their welfare and/or financial affairs. 

 The Scottish Government understands that mental health officer 
assessments are delayed due to constraints around face to face interviews, 
and that medical staff who would ordinarily prepare the other reports are 
otherwise occupied as a result of the coronavirus outbreak. In addition, the 
courts are now only processing essential business. This is leading to 
applications for renewal of guardianship not reaching court before the 
existing guardianship expires, rendering the work put into the renewal 
reports futile and meaning that additional, unnecessary work is required for 
the new guardianship. 

Extension of  section 47 certificates 
 Section 47 certificates are issued by medical professionals under the 

Adults with Incapacity (Scotland) Act 2000 (“the 2000 Act”), including by 
medical practitioners, dental practitioners, opticians, registered nurses and 
any individual prescribed by Scottish Ministers giving authority to give 
medical treatment to an incapacitated adult to promote their physical or 
mental health. 
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 The period of the certificate can last a maximum of one year, or if in 
the opinion of the person issuing the certificate any of the circumstances 
prescribed by Scottish Ministers applies as respects the adult, three years. 

 If the person issuing the certificate is of the opinion that that adult’s 
circumstances have changed they can revoke the certificate or issue a new 
certificate with the same time restrictions as the initial certificate. 

 The Scottish Government has concerns about the ability of relevant 
professionals (who in most cases will be a registered medical practitioner) to 
sign the certificate to continue medical treatment, given the coronavirus 
outbreak. The Mental Welfare Commission advise that it has received calls 
about doctors being unwilling to enter care homes to sign certificates due to 
the risk of infection. The relevant professionals are also required to deal with 
the present crisis and removal of the requirement to sign these certificates 
would enable them to concentrate on urgent matters. 

Section 13ZA 
 The Scottish Government has a concern relating to adults lacking 

capacity occupying acute hospital beds who are awaiting discharge. 
Hospitals are looking to increase dramatically the number of beds available 
to deal with the expected large influx of patients affected by coronavirus and 
requiring hospital treatment. Adults lacking capacity are often elderly patients 
with dementia who are at high risk from coronavirus and it is a high priority 
to move them to somewhere safer and more suitable for their care and 
treatment. 

 Many of these patients will have already been assessed as being 
incapacitated under the 2000 Act and will be awaiting appropriate legal 
authority for discharge. In these situations, a court order such as a 
guardianship or intervention order under the 1968 Act is generally 
necessary. The reporting requirements for these orders can require lengthy 
amounts of time and can result in the adult’s discharge being delayed. For 
cases where a patient has not formally been assessed under the 1968 Act 
and there are no procedures in process for guardianship orders, etc, the 
Coronavirus Act 2020 provides a route for quicker discharge. 

 Section 13ZA of the of the Social Work (Scotland) Act 1968 cannot 
currently be used for cases where there is a guardian, welfare attorney, 
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appropriate intervention order or an application for a guardianship or 
intervention order, or where the adult does not consent.  

Policy objectives 

Extension of  the period of  guardianships 
 The Bill automatically extends any guardianship due to expire while it 

is in force. This will avoid the requirement for renewal of guardianship during 
the coronavirus outbreak and release the relevant professionals to 
concentrate on more urgent matters related to the crisis. 

Extension of  section 47 certificates 
 The Bill automatically extends any section 47 certificate due to expire 

while it is in force. This will avoid the requirement for relevant professionals 
to sign certificates continuing the authority for treatment and release them to 
concentrate on more urgent matters related to the coronavirus outbreak. 

Section 13ZA 
 The Bill removes the requirement to adhere to principle 4 of section 1 

of 1968 Act: to take account of the views of the adult and of any other 
interested parties. It will also allow the local authority to take steps in relation 
to section 13ZA in the interests of expediting a move for the adult out of the 
hospital where there is a welfare attorney, guardian or appropriate 
intervention order or an application for a guardianship or intervention order. 
This will allow the local authority to expedite a move from the hospital to a 
safer and more suitable place to better meet the needs of the adult.  

Necessity and urgency 

Extension of  the period of  guardianships 
 Medical and social work staff are under unprecedented pressures 

dealing with the coronavirus outbreak. Extending the period of guardianships 
is required to protect vulnerable adults lacking capacity. Releasing these 
professionals from the requirement to complete reports for renewal of 
guardianship allows them to concentrate on more urgent matters and 
reduces the risk of vulnerable adults being without anyone to look after their 
welfare, property and financial affairs in a time of crisis. 
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Extension of  section 47 certificates 
 Vulnerable incapacitated adults receiving medical treatment will not be 

able to continue to receive this if relevant medical professionals do not sign 
the section 47 certificate, putting the adult at risk. The measures in the Bill 
will allow treatment to continue during the crisis period and will release 
medical professionals to continue with other urgent matters. 

Section 13ZA 
 For their own safety, the Scottish Government is concerned to ensure 

that vulnerable adults who lack capacity can be urgently moved out of acute 
hospital wards due to the risks associated with the coronavirus outbreak. 

Consultation 
 Officials have informally consulted the Office of the Public Guardian 

and the Mental Welfare Commission on these measures. 

Alternative approaches 
 No alternative to primary legislation is possible. Primary legislation is 

required to modify other primary legislation for a set period of time, rather 
than making legislative changes that would need to be unpicked afterwards 
when it was no longer applicable.  

Effects on equal opportunities, human rights, island 
communities, local government, sustainable development, 
etc. 

Extension of  the period of  guardianships 
 The Scottish Government has assessed the potential impact of the 

proposed measure on equal opportunities and has determined it does not 
unlawfully discriminate in any way with respect to any of the protected 
characteristics (including age, disability, sex, pregnancy and maternity, 
gender reassignment, sexual orientation, race, religion or belief, marriage or 
civil partnership), either directly or indirectly. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on human rights and has determined that it is possible 
some of the guardianships due to expire within the emergency period would 
not have been renewed. This would be in keeping with the principle in section 
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1(3) of the 2000 Act in that an intervention shall be the least restrictive option 
in relation to the freedom of the adult, consistent with the purpose of the 
intervention. Under the provisions of the Bill, they will continue for the period 
the emergency provisions are switched on. Accordingly, it could be argued 
that Article 8 (right to respect for private and family life, home and 
correspondence) is engaged. However, the Scottish Government is content 
that any infringement is in accordance with the law and is justified as it will 
protect the individuals health, rights and freedoms and avoid leaving 
individuals unsupported due to an inability to review. Guardians will require 
to continue to adhere to Adults with Incapacity principles and respect the 
adult’s human rights. 

 The Scottish Ministers are aware of the duty to consult island 
communities before making a material change to any policy, strategy or 
service which, in the Scottish Ministers’ opinion, is likely to have an effect on 
an island community which is significantly different from its effect on other 
communities. The Scottish Government has assessed the potential impact 
of the proposed measure on island communities and has determined that as 
pressures on professionals involved in renewal of guardianships apply 
across Scotland it will have no significantly different impact on island 
communities.  

 The Scottish Government has assessed the potential impact of the 
proposed measure on local government and has determined that no adverse 
effect on local government is anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on sustainable development and no detrimental effects 
are anticipated. 

Extension of  section 47 certificates 
 The Scottish Government has assessed the potential impact of the 

proposed measure on equal opportunities and has determined it does not 
unlawfully discriminate in any way with respect to any of the protected 
characteristics (including age, disability, sex, pregnancy and maternity, 
gender reassignment, sexual orientation, race, religion or belief, marriage or 
civil partnership), either directly or indirectly. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on human rights and has determined that it is possible 
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some certificates due to expire within the emergency period would not have 
been signed again as the adult no longer required treatment. This would be 
in keeping with the principle in section 1(3) of the 2000 Act in that an 
intervention shall be the least restrictive option in relation to the freedom of 
the adult, consistent with the purpose of the intervention. Where treatment is 
no longer required the power to treat will remain and it could be argued that 
Article 8 has been engaged. However, in such cases medical professionals 
will continue to respect human rights of the individual and not interfere as 
there will be no need to and accordingly the principles of the 2000 Act will be 
adhered to. 

 The Scottish Ministers are aware of the duty to consult island 
communities before making a material change to any policy, strategy or 
service which, in the Scottish Ministers’ opinion, is likely to have an effect on 
an island community which is significantly different from its effect on other 
communities. The Scottish Government has assessed the potential impact 
of the proposed measure on island communities and has determined that as 
pressures on professionals involved in renewal of guardianships apply 
across Scotland it will have no significantly different impact on island 
communities. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on local government and has determined that no adverse 
effect on local government is anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on sustainable development and no detrimental effects 
are anticipated. 

Section 13ZA 
 The Scottish Government has assessed the potential impact of the 

proposed measure on equal opportunities and has determined that it is 
important that adults lacking capacity are treated equally to those having 
capacity. An adult with capacity who no longer required treatment could be 
quickly discharged due to the present emergency and this should equally 
apply to an adult lacking capacity but who has a guardian or welfare attorney. 
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The local authority will have powers to move an incapacitated adult under 
this section and human rights considerations are dealt with below. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on human rights. Provisions related to section 13ZA 
remove the requirement to consult with the adult or interested parties and 
also allow the local authority to use the powers in section 13ZA where there 
is an existing guardian, welfare attorney or intervener with relevant powers. 

 Article 5 of the ECHR (the right to liberty and security) could be 
engaged in particular with these amendments as they could be used to 
empower the local authority to speedily move adults from acute hospital beds 
to other more appropriate accommodation. Article 5 states: 

“1. Everyone has the right to liberty and security of person. No one 
shall be deprived of his liberty save in the following cases and in 
accordance with a procedure prescribed by law:...  

...(e) the lawful detention... of persons of unsound mind...” 

 Where the amendments to section 13ZA are utilised to provide 
services to the adult by way of moving them in to a care home, Article 5 
ECHR will be engaged. However, this will be in accordance with a procedure 
prescribed by law and the adult will be able to bring judicial proceedings to 
challenge this. In fact, most are likely already to have a guardianship 
application in process. 

 Article 8 (right to respect for private and family life) may also be 
engaged here in that local authorities can provide services without involving 
the views of the adult, or other relevant party including any guardian, welfare 
attorney or intervener. However, the Scottish Government is satisfied that 
this interference would be legitimate, proportionate and justified in that the 
services would be provided more quickly to protect the health, rights and 
freedoms of the adult. 

 The Scottish Ministers are aware of the duty to consult island 
communities before making a material change to any policy, strategy or 
service which, in the Scottish Ministers’ opinion, is likely to have an effect on 
an island community which is significantly different from its effect on other 
communities. The Scottish Government has assessed the potential impact 
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of the proposed measure on island communities and has determined it will 
have no significantly different impact on island communities. No detrimental 
effects are anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on local government and has determined that no adverse 
effect on local government is anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on sustainable development and no detrimental effects 
are anticipated. 

Electronic signatures and transmission of  documents 
(paragraph 1 of  schedule 4) 

The coronavirus outbreak 
 During the coronavirus outbreak, the existing requirement for physical 

signature and transmission in relation to a large number of varying 
documents forming part of criminal and civil procedure exposes justice 
officials, legal practitioners and others unnecessarily to increased risk of 
infection. The new public health guidance regarding self-isolation and social 
distancing means that the general administration of justice cannot 
practicably continue to be organised in the normal way.  

 Existing signature requirements mean that justice officials need access 
to secure printing facilities; a requirement which is incompatible with home 
working arrangements. Service and lodging requirements in civil and criminal 
procedure mean that police officers, court officers, legal practitioners and 
others are routinely involved in the physical movement of hard copy 
documents, such as orders, motions, interdicts, warrants and citations. 
These existing requirements in combination mean that existing tools, already 
available across the justice system, cannot be utilised to support continued 
effective operations during the period of coronavirus outbreak.  

 With many sheriff courts closed and large numbers of justice officials 
and legal practitioners working from home in compliance with public health 
guidance there is an urgent need to enable a system of electronic signature 
and transmission to allow essential administration of justice to continue.  
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 These provisions aim to minimise the requirement for court personnel, 
officers of court and legal practitioners acting on behalf of parties to 
proceedings to be physically in contact or on justice premises and will allow 
justice organisations the flexibility they require properly to prepare for a 
possible escalated health response.  

Policy objectives 
 The Bill will allow documents produced by a court or tribunal, or 

connected with criminal or civil proceedings, to be signed and transmitted 
electronically, removing the existing requirement for physical movement and 
contact. This will enable documents to be sent, served and lodged by email 
or other electronic means.  

 The provisions are broadly drafted and will extend to all types of 
documents associated with court and tribunal proceedings. This includes 
documents which initiate proceedings, like complaints and indictments in 
criminal proceedings or initial writs, summary applications, or notices of 
appeal in civil proceedings. The provisions (taken together with the 
provisions in relation to the suspension of requirements for physical 
attendance) will also enable a fully digitised process for the obtaining of 
search warrants in the course of criminal investigations.  

 Specific provision is made to enable service of documents in both civil 
and criminal proceedings to be lawfully affected by electronic means on a 
person’s solicitor. In criminal proceedings this will allow service on an 
accused’s legal representative. This recognises that the prosecutor might 
not have a means of transmitting documents electronically to an accused 
person directly since there is no existing requirement on an accused person 
to provide an email address. It also generally takes account of the potential 
for a reduced and restricted postal service during the course of the outbreak 
and the fact that many offices which would normally take receipt of 
documentation for service will be closed. 

 It will be open to the Lord President of the Court of Session or the Lord 
Justice General specifically to exclude from the effect of these provisions any 
category of documents where it is considered that existing provision for 
physical signature or transmission should continue to apply. 

Necessity and urgency 
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 As justice organisations, justice personnel and legal representatives 
comply with public health guidance, the routine administration of criminal and 
civil business is becoming increasingly challenging due to the existing 
emphasis on physical processes. Digital tools exist which will significantly 
assist the ability of the justice system to continue to deliver essential justice 
services and business during the coronavirus outbreak and there is an 
urgent need to enable the changes set out in this Bill. 

 There is a continued need for police (and other reporting bodies) to 
seek warrants for urgent searches during the period of coronavirus outbreak. 
Current processes based on the physical transfer of documents between 
parties carries unnecessary risk of infection spread and runs counter to 
government public health guidance. 

Consultation 

 There has not been any opportunity to undertake formal consultation, 
though the provisions in the Bill have been discussed with Police Scotland, 
Crown Office and Procurator Fiscal Service (COPFS) and Scottish Courts 
and Tribunals Service (SCTS). 

 These provisions have been identified by those parties as a key 
measure to provide for the continued operation of courts and tribunals as a 
result of the coronavirus outbreak, to allow both civil and criminal 
proceedings to be conducted in a way which will minimise unnecessary 
travel and congregation of people, and which will save time for those involved 
in critical front line service delivery. 

Alternative approaches 
 No alternative approaches have been identified which would provide 

the degree of operational flexibility required by justice organisations to 
maintain the delivery of essential court and tribunal business during the 
period of coronavirus outbreak. 

Effects on equal opportunities, human rights, island 
communities, local government, sustainable development, 
etc. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on equal opportunities and has determined it does not 
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unlawfully discriminate in any way with respect to any of the protected 
characteristics (including age, disability, sex, pregnancy and maternity, 
gender reassignment, sexual orientation, race, religion or belief, marriage or 
civil partnership), either directly or indirectly. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on human rights and is satisfied that the measures will 
not impact on the ability of the courts to operate in accordance with ECHR 
noting the ability of the Lord President and Lord Justice General to make 
exceptions. 

 The Scottish Ministers are aware of the duty to consult island 
communities before making a material change to any policy, strategy or 
service which, in the Scottish Ministers’ opinion, is likely to have an effect on 
an island community which is significantly different from its effect on other 
communities. The Scottish Government has assessed the potential impact 
of the proposed measure on island communities and has determined it will 
have no significantly different impact on island communities. No detrimental 
effects are anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on local government and has determined that no adverse 
effect on local government is anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on sustainable development and no detrimental effects 
are anticipated. 

Suspension of  requirements for physical attendance and 
attendance by electronic means (paragraphs 3 to 4 of  
schedule 4) 

The coronavirus outbreak 

 
 At present, hearings in both criminal and civil procedure are usually 

required to be held in person in a court or tribunal building, with all parties 
either being physically present themselves or represented by an agent who 
is physically present at the hearing. During the coronavirus outbreak, this 
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exposes them and others to increased risk of infection. The new public health 
guidance regarding self-isolation and social distancing mean that hearings 
cannot practicably continue to be organised in the normal way. These 
provisions aim to minimise the requirement for justice officials and parties to 
proceedings to be physically present in court and tribunal buildings and will 
allow justice organisations the flexibility they require properly to prepare for 
a possible escalated health response.  

Policy objectives 

 
 The Bill provides that any participant in either criminal or civil 

proceedings (judge, tribunal members, clerk, legal representatives, parties 
to proceedings, accused, convicted persons, appellants, witnesses) can take 
part in any proceedings by way of live visual (television) or audio (telephone) 
link from any location. This will extend to the ability to conduct fully audio or 
video-enabled procedural hearings, where no one is physically in the same 
place, or in a court or tribunal building.  

 The provisions create a default position in which requirements for 
physical attendance at any court or tribunal hearings are suspended. This 
presumption can be overridden by the court or tribunal in any case by 
directing the physical attendance of any party.  

 In relation to criminal and civil trial diets however, the usual rules 
regarding physical attendance of all parties will continue to apply. However, 
the Bill provides courts with the flexibility to direct the appearance of any 
participant by electronic means instead.  

 The Bill recognises the importance of safeguarding the rights of parties 
to proceedings and ensures that attendance by electronic means will occur 
only where it will not prejudice the fairness of proceedings, or otherwise be 
contrary to the interests of justice. 

 Specific provision is made in relation to trial diets in recognition of the 
importance of parties being able to participate effectively by seeing and 
hearing all of the other parties and court officials involved in the proceedings.  

 The 2020 Act contains similar provisions for England and Wales. 
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Necessity and urgency 
 The requirement for parties and justice personnel to attend all court 

and tribunal hearings in person is unsustainable during the coronavirus 
outbreak. Mandatory attendance at court and tribunal exposes parties, 
victims, witnesses, accused people, justice workers, legal representatives 
and members of the public to unnecessary increased risk of infection and 
runs contrary to the new public health guidance. Digital tools exist to allow 
the risk to be mitigated; this legislation will allow this technology to be 
appropriately leveraged. In addition, the ability for medical professionals and 
police officers to give evidence by live link will mitigate the time they are 
required to be involved and immediately free up resource to focus on delivery 
of critical front line services.  

 It is essential that the justice system continues to function during the 
coronavirus outbreak to keep our communities safe. If trials, proceedings or 
other hearings are unable to run due to the inability of parties or officials to 
attend court or tribunal in person, this will result in parties being unable to 
initiate proceedings or bring cases to a conclusion in a reasonable 
timeframe. This could have unacceptable consequences, for example 
detained people being held for unacceptably long times in custody which 
would in turn increase pressure on prisons at a time when demands are 
already increased as a result of the coronavirus outbreak. There is an 
immediate and urgent need for justice organisations to plan essential 
business during the period of coronavirus outbreak on the basis of the 
increased operational flexibility provided for in the Bill.  

Consultation 

 
 No formal Scottish Government consultation has taken place. 

However, the Scottish Government has discussed these provisions with the 
Crown Office and Procurator Fiscal Service and the Scottish Courts and 
Tribunal Service. They have been identified as a key measure to provide for 
the continued operation of criminal and civil courts and tribunals as a result 
of the coronavirus outbreak, to allow proceedings to be conducted in a way 



This document relates to the Coronavirus (Scotland) Bill (SP Bill 66) as 
introduced in the Scottish Parliament on 31 March 2020 
 
 

40 

which will minimise unnecessary travel and congregation of people, and 
which will save time for those involved in critical front line service delivery.  

Alternative approaches 
 No alternatives approaches have been identified which would provide 

the degree of operational flexibility required by justice organisations to 
maintain the delivery of essential court and tribunal business during the 
period of coronavirus outbreak. 

Effects on equal opportunities, human rights, island 
communities, local government, sustainable development, 
etc. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on equal opportunities and has determined it does not 
unlawfully discriminate in any way with respect to any of the protected 
characteristics (including age, disability, sex, pregnancy and maternity, 
gender reassignment, sexual orientation, race, religion or belief, marriage or 
civil partnership), either directly or indirectly. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on human rights and is satisfied that the measures will 
not impact on the ability of the courts to operate in accordance with ECHR.  
The courts retain power to override the presumptions against physical 
attendance and attendance by electronic means is not possible if it would 
prejudice the fairness of proceedings. 

 The Scottish Ministers are aware of the duty to consult island 
communities before making a material change to any policy, strategy or 
service which, in the Scottish Ministers’ opinion, is likely to have an effect on 
an island community which is significantly different from its effect on other 
communities. The Scottish Government has assessed the potential impact 
of the proposed measure on island communities and has determined it will 
have no significantly different impact on island communities. No detrimental 
effects are anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on local government and has determined that no adverse 
effect on local government is anticipated. 
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 The Scottish Government has assessed the potential impact of the 
proposed measure on sustainable development and no detrimental effects 
are anticipated. 

Fiscal fines (paragraph 7 of  schedule 4) 

The coronavirus outbreak 
 The coronavirus outbreak poses significant challenges for the 

continued effective operation of business in the criminal courts and is likely 
to result in significantly reduced capacity to proceed with court hearings. This 
is due to the depletion of operational resources arising from potential court 
closures, illness and the self-isolation of key workers in accordance with the 
new public health guidance measures. 

Policy objectives 
 The Scottish Government considers providing for the expansion of the 

use of alternatives to prosecution by increasing the maximum available fixed 
penalty available to Procurators Fiscal will allow a greater range of cases to 
be considered for disposal outwith the court system. Cases which would 
otherwise not have been capable of disposal with fixed fines will now be 
capable of being dealt with in this way. This will enable justice to be done in 
individual cases while easing the burden on the criminal courts which will be 
beneficial during the coronavirus outbreak. 

 In general terms, fiscal fines are a means of allowing less serious 
offending behaviour to be appropriately dealt with outwith the criminal courts. 
They allow the Procurator Fiscal to issue a conditional offer in relation to any 
offence which can be tried summarily (under the Criminal Procedure 
(Scotland) Act 1995, any such offence is known as a “relevant offence”). An 
alleged offender accepts the conditional offer by making payment to the court 
and any liability to conviction of the offence is thereby discharged. The 
alleged offender can refuse the conditional offer by giving notice to the court.  

 At present, the maximum level of a fiscal fine is set at £300 by virtue of 
section 302(7A) of the 1995 Act. The current level of £300 was set through 
the Criminal Proceedings etc. (Reform) (Scotland) Act 2007. By increasing 
the available upper limit from £300 to £500, this will allow a greater number 
of cases to be diverted from summary court proceedings. This will enable 
such cases to be resolved without the need for court procedure and 
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associated appearance at court. It will also free up the courts and 
prosecutors to deal with more serious cases and ease the burden on the 
courts during a time of significant resource pressure as a result of 
coronavirus. 

 Therefore, the Bill increases the available maximum fixed penalty 
under section 302(7A) of the 1995 Act so the maximum penalty that may be 
prescribed is now £500.  

 Any penalties offered by a prosecutor must reflect the scale prescribed 
under section 302(7) of the 1995 Act (by virtue of section 302(2)(b)(i) and (9) 
(b)).  The standard scale is set out in the Criminal Procedure (Scotland) Act 
1995 Fixed Penalty Order 2008 (S.S.I. 2008/108) and contains seven levels 
of fixed penalty which may be offered by a prosecutor, currently ranging from 
£50 to £300. Therefore, in order to give practical effect to the increase in the 
maximum available fixed penalty, the Scottish Ministers have amended this 
Order so as to prescribe a new scale of fixed penalties to reflect the 
increased maximum fine level.  

 The Bill therefore creates a new scale of fixed penalties. Seven levels 
of fixed penalties remain but these now range from £50 to £500. The new 
increments allow the option for proportionate penalties to be issued by 
prosecutors for lower level offences while also providing a higher maximum 
penalty for appropriate cases. 

Necessity and urgency 
 The coronavirus outbreak creates barriers to the continued effective 

operation of criminal court business and access to justice. This legislative 
change is a key measure in helping to reduce the burden on our courts in 
the face of these challenges while ensuring that justice can still be 
administered. 

Consultation 
 No formal Scottish Government consultation has taken place. 

However, the Scottish Government has discussed these provisions with the 
Crown Office and Procurator Fiscal Service. This has been identified as a 
key measure to expand the available use of alternatives to prosecution as a 
means of reducing operational pressures as a result of coronavirus. 
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Alternative approaches 
 An alternative approach would be to do nothing and retain the current 

level of available fiscal fine, with an upper limit of £300.  

 The Scottish Government is of the view that this legislative change is 
a key measure in helping to reduce the number of summary proceedings 
during the coronavirus outbreak while ensuring that justice can still be 
administered. 

Effects on equal opportunities, human rights, island 
communities, local government, sustainable development, 
etc. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on equal opportunities and has determined it does not 
unlawfully discriminate in any way with respect to any of the protected 
characteristics (including age, disability, sex, pregnancy and maternity, 
gender reassignment, sexual orientation, race, religion or belief, marriage or 
civil partnership), either directly or indirectly. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on human rights and has considers that ECHR issues do 
not arise. Fiscal fines have been an integral part of the Scottish criminal 
justice system for more than 20 years and although legal challenges do occur 
from time to time, the Scottish Government is not aware of any specific 
ECHR issues in relation to increasing the amount of such fines. In any event, 
if there were to be any specific ECHR issues, these would relate to the 
existing system of fiscal fines rather than to the change in the maximum level 
of a fiscal fine.  

 Moreover, fiscal fines are not mandatory penalties and allow the 
alleged offender to refuse the conditional offer by giving notice to the court 
to that effect. In such an event, the refusal is treated as a request by the 
alleged offender to be tried for the offence in which case the procurator fiscal 
will then decide whether to prosecute. Any resulting criminal proceedings 
would be compliant with the alleged offender’s Article 6 rights. 

 The Scottish Ministers are aware of the duty to consult island 
communities before making a material change to any policy, strategy or 
service which, in the Scottish Ministers’ opinion, is likely to have an effect on 
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an island community which is significantly different from its effect on other 
communities. The Scottish Government has assessed the potential impact 
of the proposed measure on island communities and has determined it will 
have no significantly different impact on island communities. No detrimental 
effects are anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on local government and has determined that no adverse 
effect on local government is anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on sustainable development and no detrimental effects 
are anticipated. 

Cases beginning with an appearance from custody 
(paragraphs 8 to 9 schedule 4) 

The coronavirus outbreak 
 In response to the coronavirus outbreak, Police Scotland are intending 

to put into operation a contingency plan which involves moving to a smaller 
number of more centralised custody suites. The consequence is that, for 
some of those held in police custody, it will not be possible for their first court 
appearance to take place in a court in the sheriffdom where the relevant 
offence was allegedly committed. Prisoners in this situation will have been 
transported some distance from that area to one of these centralised custody 
facilities, and their first appearance will need to be in a court which is local to 
the relevant facility.  

 As with all areas of the workforce, there is also a separate concern that 
availability of sheriffs will likely reduce as individuals become ill and self-
isolate. With that in mind and following engagement with SCTS, the Scottish 
Government want sheriffs to be able to deal with appearances from police 
custody, and any continuation of a case up until a plea is tendered, where 
the alleged offence did not take place in their sheriffdom, and also where the 
accused is not appearing in their sheriffdom. An example of such a situation 
might be where an individual is arrested in, for illustrative purposes, 
Stonehaven for a crime allegedly committed there and is then taken to a 
centralised custody facility in Dundee, appears the next day at Dundee 
Sheriff Court, where they may be dealt with by a sheriff from Lothian and 
Borders, likely via video link.  
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 The normal rule is that criminal proceedings before a sheriff court must 
take place in a court in the sheriff court district where the offence was 
allegedly committed. While there are various qualifications of the general rule 
contained in the Criminal Procedure (Scotland) Act 1995 (“the 1995 Act”), 
none of these would allow the general position to be departed from for 
custody appearances based on an operational decision made by the police, 
or would confer power on a sheriff, to act outside his or her own sheriffdom 
(for example, the provision enabling an offence to be tried in any other sheriff 
court district within the same sheriffdom under section 4(2) of the 1995 Act; 
and the provisions referred to in section 10A(1) of the 1995 Act, dealing with 
jurisdiction for transferred cases). 

 Although there is some provision for transfers between sheriffdoms, 
this is by judicial order on an individual basis, rather than being generally 
permitted (for example, provision contained in section 34A of the 1995 Act, 
which provides for the transfer of petition proceedings outwith sheriffdom). 

Policy objectives 
 The Scottish Government considers that providing for a new national 

jurisdiction for dealing with appearances from custody will create the 
necessary flexibility so as to allow implementation of Police Scotland and 
SCTS’s contingency plans in response to the coronavirus pandemic.  

 Accordingly, the Bill makes provision that, for the purpose of dealing 
with an individual appearing from police custody, and any continuation of the 
case up until a not guilty plea is tendered (if that occurs), a sheriffs’ 
jurisdiction is not territorially limited but instead extends throughout Scotland.  

Necessity and urgency 
 This legislative change is a key measure to provide the necessary 

flexibility to allow for police centralised custody suites and the effective 
continued operation of custody courts in line with public health guidance. The 
measure would also facilitate compliance with public health requirements in 
response to the coronavirus outbreak. National jurisdiction will enable 
centralised processing of custodies minimising the requirement to operate 
multiple court sites and custody facilities and unnecessary exposure to 
infection for all court users. 
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 The Scottish Government is satisfied that these measures could be 
required to be used urgently. 

Consultation 
 No formal Scottish Government consultation has taken place. 

However, the Scottish Government has discussed these provisions with the 
COPFS and the SCTS. This has been identified by these stakeholders as 
key measure to provide for the continued operation of custody courts as a 
result of the coronavirus outbreak and for such courts to be conducted in a 
way which will minimise unnecessary travel and congregation of people. 

Alternative approaches 
 An alternative approach would be to do nothing and retain the status 

quo for custody jurisdiction, relying on existing mechanisms for transferring 
business and judiciary between sheriffdoms. After considering the views 
expressed by COPFS and the SCTS, the Scottish Government considers 
these existing mechanisms are procedurally intensive and not an appropriate 
means of dealing with the pressures placed on the courts by the coronavirus 
outbreak. On this basis, the Scottish Government is of the view that primary 
legislation concerning the making of a court appearance from police custody 
is the only practical way to ensure the continued operation of custody courts 
during the coronavirus outbreak. 

Effects on equal opportunities, human rights, island 
communities, local government, sustainable development, 
etc. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on equal opportunities and has determined it does not 
unlawfully discriminate in any way with respect to any of the protected 
characteristics (including age, disability, sex, pregnancy and maternity, 
gender reassignment, sexual orientation, race, religion or belief, marriage or 
civil partnership), either directly or indirectly. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on human rights and does not consider it impacts on the 
requirements for a fair trial. 

 The Scottish Ministers are aware of the duty to consult island 
communities before making a material change to any policy, strategy or 
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service which, in the Scottish Ministers’ opinion, is likely to have an effect on 
an island community which is significantly different from its effect on other 
communities. The Scottish Government has assessed the potential impact 
of the proposed measure on island communities and has determined it will 
have no significantly different impact on island communities. No detrimental 
effects are anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on local government and has determined that no adverse 
effect on local government is anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on sustainable development and no detrimental effects 
are anticipated. 

Extension of  time limits (paragraph 10 of  schedule 4) 

The coronavirus outbreak 
 There are a number of time limits applicable to criminal proceedings. 

These are set out in the Criminal Procedure (Scotland) Act 1995 and are 
intended to prevent, insofar as possible, undue delays in the criminal trial 
process, which can negatively impact on accused persons, victims and 
witnesses.  

 It is highly likely that the coronavirus outbreak will lead to time limits 
not being met because of its impact on the ability of the courts to conduct 
criminal trials, including by reason of the impact on the availability of sheriffs, 
court staff, COPFS staff, witnesses and defence agents. The Bill contains 
measures which will raise the level of fiscal fines to enable more cases to be 
diverted out of the summary trial process. However, if, as seems likely, the 
coronavirus outbreak results in significant staff absence across the justice 
sector, it is inevitable that there will be large numbers of cases that are 
delayed for various reasons. 

 In particular, the Scottish Government is concerned that time limits for 
solemn cases will not be met as a backlog develops. While time limits in 
criminal procedure are generally capable of being extended where sufficient 
justification exists for doing so, and the coronavirus outbreak would probably 
be accepted by the courts as sufficient justification, this would potentially 
require a very large number of individual extensions to be sought which could 
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in itself cause significant difficulties in the context of a justice system which 
may become depleted as judges, sheriffs, prosecutors and defence agents 
become unwell or self-isolate. 

Policy objectives 
 The Bill makes provision to suspend the time limits contained in the 

1995 Act so that, from the coming into force date of these provisions, there 
is a period during which a 6 month extension will be made to all time limits 
in effect on the date of commencement or taking effect during the period in 
which this provision has effect, with the exception of those limits relating to 
summary cases where the accused is held in remand, where the extension 
has effect for a 3 month period.  This takes account of the fact that the 
maximum sentencing power of the summary courts is 12 months 
imprisonment and, under current early release rules, someone receiving a 
12 month sentence would be released from custody after 6 months.  There 
is therefore a small risk that a person remanded in custody in a summary 
case could spend longer in prison than the maximum time that the court 
could sentence them to imprisonment for if a 6 month extension were 
provided for in such cases.  

 The time limits to which the provision applies are those at section 65 
of the 1995 Act which sets various time limits in respect of trials under solemn 
procedure, section 136, which requires that proceedings in summary cases 
must commence within 6 months of the alleged offence, section 147, which 
makes provision for summary procedure in cases where the accused has 
been held on remand, and section 52T, which applies the custody time limits 
in section 65 and 147 where the accused is detained in hospital because of 
an assessment order or a treatment order. 

 Section 65 provides that:  
• if accused is being held on remand, the indictment must be served 

within 80 days, failing which there is an entitlement to bail, 
• if the accused is being held on remand and an indictment has 

been served for the High Court, the preliminary hearing must 
commence within 110 days, failing which there is an entitlement to 
bail, 

• if the accused is being held on remand and an indictment has 
been served in respect of the High Court, trial must commence 
within 140 days, failing which there is an entitlement to bail, 
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• if the accused is being held on remand and an indictment has 
been served in respect of the sheriff court, the same deadlines 
apply except that time to first diet replaces time to preliminary 
hearing, 

• whether or not the accused is in custody, where an indictment has 
been served in respect of the High Court the preliminary hearing 
must commence within 11 months of service, failing which the 
accused is entitled to be discharged, 

• whether or not the accused is in custody, where an indictment has 
been served in respect of the sheriff court, the first diet must 
commence within 11 months of service, failing which the accused 
is entitled to be discharged, 

• whether or not the accused is in custody, the trial must commence 
within 12 months of the accused’s first appearance on petition, 
failing which the accused is entitled to be discharged.  

 Section 147 provides that a person charged with an offence in 
summary proceedings shall not be detained in that respect for a total of more 
than 40 days after the bringing of the complaint in court unless their trial is 
commenced within that period, failing which they shall be liberated forthwith. 

 There is also provision at section 201 of the 1995 Act to enable the 
court to adjourn a case prior to sentencing for up to four weeks, or eight 
weeks, where the time limit is extended on cause shown, to enable inquiries 
to be made. Often this takes the form of obtaining a Social Inquiry Report. It 
is anticipated that it will become difficult to obtain such reports over the 
coming months, due to the impact of the coronavirus outbreak on criminal 
justice social workers and the need to prioritise urgent business in this area. 
The Bill therefore provides the courts with a power to adjourn a case prior to 
sentencing for such period as it considers appropriate, removing the four and 
eight week limits. 

Necessity and urgency 
 The number of people who are expected to have to self-isolate or 

otherwise limit their movements because of the coronavirus outbreak are 
such that it is anticipated that there will be large numbers of criminal cases 
where hearings would otherwise have to take place on an individual case to 
extend the various statutory time-limits set out in the 1995 Act. This measure 
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seeks to minimise the need for large numbers of hearings to take place to 
extend time limits for the same underlying reasons. 

Consultation 
 No formal Scottish Government consultation has taken place. 

However, the Scottish Government has discussed these provisions with 
COPFS and SCTS. This has been identified as key measure to ensure the 
efficient operation of court business during the coronavirus outbreak and for 
court business to be conducted in a way which will minimise unnecessary 
travel and congregation of people. 

Alternative approaches 
 An alternative approach would be to do nothing. This would mean that 

the existing time limits would continue to operate as they do at present. The 
courts do have a power to extend the time limits in individual cases where 
there is sufficient justification to do so and it is not unusual for this to happen. 
However, requiring the courts to continue to consider requests to extend time 
limits on a case-by-case basis risks placing a significant additional burden 
on the justice system, in terms of requiring additional hearings to consider 
large numbers of requests for an extension for reasons related to the 
coronavirus emergency and, for people to have to congregate in open court 
for these hearings to take place. 

Effects on equal opportunities, human rights, island 
communities, local government, sustainable development, 
etc. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on equal opportunities and has determined it does not 
unlawfully discriminate in any way with respect to any of the protected 
characteristics (including age, disability, sex, pregnancy and maternity, 
gender reassignment, sexual orientation, race, religion or belief, marriage or 
civil partnership), either directly or indirectly. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on human rights and has determined that the provisions 
have the effect of increasing the maximum time period that an accused 
person can be held on remand prior to trial, together with other time limits for 
progressing a criminal case including the maximum wait prior to trial where 
the accused is not in custody. However, the Scottish Government does not 
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consider that these increases are incompatible with the right guaranteed by 
Articles 5(3) and 6(1) to a trial within a reasonable time. The increases are 
necessary to address the disruption to the justice system that is already 
being caused by the coronavirus outbreak. In any individual case, where an 
accused is brought before the court for a custody hearing, in determining 
whether to grant bail, the court requires to consider the accused’s Article 5 
and 6 rights in deciding whether it is appropriate to grant bail. Furthermore, 
an accused person can, at any time, apply to the court for a bail review under 
section 30 of the Criminal Procedure (Scotland) Act 1995 to enable the court 
to determine whether their continued detention is justified. The courts remain 
subject to the requirement to ensure that there is a fair and public hearing 
within a reasonable time. 

 The Scottish Ministers are aware of the duty to consult island 
communities before making a material change to any policy, strategy or 
service which, in the Scottish Ministers’ opinion, is likely to have an effect on 
an island community which is significantly different from its effect on other 
communities. The Scottish Government has assessed the potential impact 
of the proposed measure on island communities and has determined it will 
have no significantly different impact on island communities. No detrimental 
effects are anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on local government and has determined that no adverse 
effect on local government is anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on sustainable development and no detrimental effects 
are anticipated. 

Conduct of  trials on indictment (paragraph 11 of  schedule 
4) 

The coronavirus outbreak 
 Serious criminal cases are dealt with under solemn procedure in 

Scotland. The Crown will generally prosecute under solemn procedure 
where the sentence on conviction is expected to exceed twelve months’ 
imprisonment or detention. It includes the most serious crimes which may 
only be prosecuted in the High Court such as homicide and rape. All such 
cases are heard in the High Court or the Sheriff Court by a judge sitting with 
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a jury of 15 people. In the context of coronavirus, it is not appropriate to 
expect members of the public to undertake this civic duty as it would require 
them to be in close contact with a number of other individuals both in the 
context of empanelling the jury and during jury service.  

 It is for this reason that as of 17 March 2020 the SCTS confirmed that 
no new criminal jury trials will be commenced or new juries empanelled until 
further notice. It was also advised that where jury trials had already 
commenced these would run to conclusion of the trial, if practical to do so. 

 This position will be regularly reviewed but the effect is that for the 
immediate future it would, in the absence of this legislation, be impossible to 
bring any solemn case to trial. 

Policy objectives 
 The provisions in the Bill would enable trials on indictment (solemn 

cases) to be conducted by the Sheriff or by a High Court Judge. This means 
that they would consider and decide the verdict in these cases rather than a 
Jury. 

 The state has a responsibility to maintain an effective criminal justice 
system. That is reflected in positive obligations under Articles 2, 3, 5 and 8 
ECHR.  The provisions in the Bill would allow at least some trials of the most 
serious offences to continue to take place notwithstanding the social 
distancing requirements.  

  Without these provisions, no trials on indictment could take place until 
it is possible to resume jury trials. This would not only delay the resolution of 
cases which have already been indicted, but would result in a mounting 
backlog as additional cases are indicted. The delays involved would have 
adverse impacts on accused persons (including accused persons detained 
on remand) and on victims of crime, as well as on the effective administration 
of justice.  

 Judges act independently and impartially and possess the skills to deal 
objectively with evidence and to assess the credibility and reliability of 
witnesses. In Scotland, they already undertake this role in summary criminal 
trials. Other jurisdictions prosecute serious crime by means of judge trial. A 
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judge conducting a solemn trial will require to give reasons for the verdict, 
and an appeal will be available in accordance with the existing rules. 

 The change is proposed only for the period of this emergency to seek 
to enable some cases to continue to be brought to trial, and to avoid the 
backlog of the most serious cases becoming unmanageable. It is Scottish 
Government policy that there should be a return to jury trials as soon as it is 
considered feasible. 

 This solution is however only to be considered as an emergency 
measure to be able to deal effectively with the impact of the coronavirus 
outbreak on the most serious cases in the criminal courts. For that reason, it 
would not come into effect immediately. The provision in the Bill provides 
that Ministers would only commence this exceptional measure by secondary 
legislation if they consider it is necessary and proportionate to do so to 
ensure that the criminal justice system continues to operate effectively during 
the period and immediate aftermath of the coronavirus outbreak. 

Necessity and urgency 
 There would be significant and negative implications for the effective 

operation of our criminal justice system if no serious trials were able to 
commence during the period of this coronavirus outbreak. This would 
adversely affect the effective administration of the system by reason of the 
effects of delay, by reason of the backlog arising (and the consequence 
which that would have on timescales for bringing cases to trial). It would also 
mean that individuals would be held on remand with no prospect of a trial for 
an extended period and vulnerable witnesses and complainers not having 
any opportunity for their evidence to be heard in these most serious of cases. 
Such a situation would affect public confidence in the criminal justice system. 

 Enabling trials on indictment to proceed before a judge only is a 
significant change and therefore the principle of that change requires to be 
affected by primary legislation. 

Consultation 
 SCTS and COPFS have been involved in the development of these 

provisions. There has been informal consultation with the representatives of 
the legal sector, third sector and human rights organisations. 
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Alternative approaches 
 Without primary legislation, all solemn trials would be effectively 

suspended indefinitely. This would provide no flexibility if during the 
coronavirus outbreak it was considered necessary for some solemn trials to 
commence, particularly taking into account the position of those on remand, 
victims and witnesses and the overall impact on the operation of the criminal 
justice system and public confidence in it.  

 The Scottish Government considered whether a panel of judges rather 
than a single judge should sit in solemn cases, but this was not considered 
a workable option and more fundamentally the composition of Judicial 
benches is a matter for the senior judiciary.  

 The Scottish Government considered whether to have smaller juries, 
but determined that this would be an ineffective and disproportionate 
approach. Of particular importance during the coronavirus outbreak is the 
consideration that even smaller juries would still not be able to function 
effectively while complying with the requirement for social distancing and 
larger numbers would still require to attend for the purposes of empanelling.  

 The Scottish Government also considered whether it would be possible 
to have “remote juries” who would be able to watch the proceedings via live 
TV link. This was not however considered feasible. There would be a number 
of significant problems with making this change work in practice: for example 
how jurors would be empanelled for each trial and continuing public health 
concerns with numbers of jurors being located together to watch the 
proceedings by live link or during deliberations. Further, if jurors were to 
watch proceedings remotely and from different locations it would be difficult 
to secure the integrity of the process.  

Effects on equal opportunities, human rights, island 
communities, local government, sustainable development, 
etc. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on equal opportunities and has determined it does not 
unlawfully discriminate in any way with respect to any of the protected 
characteristics (including age, disability, sex, pregnancy and maternity, 
gender reassignment, sexual orientation, race, religion or belief, marriage or 
civil partnership), either directly or indirectly. 
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 The Scottish Government has assessed the potential impact of the 
proposed measure on human rights. The provision does not alter the 
fundamental right to a fair trial. Article 6 ECHR does not give a right to jury 
trial.  Trial without jury is a longstanding part of the Scottish system through 
summary trials. Further, the State has a responsibility to maintain an 
effective system of criminal justice and that is reflected in positive obligations 
under Articles 2, 3, 5 and 8 ECHR and to bring accused persons to trial within 
a reasonable time. The proposal will support respect for those rights.  

 This solution is however only to be considered as an emergency 
measure to be able to deal effectively with the impact and immediate 
aftermath of the coronavirus outbreak on the most serious cases in the 
criminal courts. For that reason it would not come into effect immediately. 
The provision in the Bill provides that Ministers would only commence this 
exceptional measure by secondary legislation if they consider it is necessary 
and proportionate to do so to ensure that the criminal justice system 
continues to operate effectively during the coronavirus outbreak. 

 The Scottish Ministers are aware of the duty to consult island 
communities before making a material change to any policy, strategy or 
service which, in the Scottish Ministers’ opinion, is likely to have an effect on 
an island community which is significantly different from its effect on other 
communities. The Scottish Government has assessed the potential impact 
of the proposed measure on island communities and has determined it will 
have no significantly different impact on island communities. No detrimental 
effects are anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on local government and has determined that no adverse 
effect on local government is anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on sustainable development and no detrimental effects 
are anticipated. 
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Exceptions to the rule that hearsay is inadmissible 
(paragraph 12 of  schedule 4) 

The coronavirus outbreak 
 The coronavirus outbreak is likely to result in some numbers of 

witnesses being unable to attend court to give evidence in person or to give 
evidence in any other competent manner. 

 Generally speaking, hearsay evidence, that is evidence that a 
statement was made by a person otherwise than while giving evidence in 
court, is inadmissible as evidence in criminal proceedings in Scotland. 
However, section 259 of the Criminal Procedure (Scotland) Act 1995 permits 
statements to be used in evidence in court where a person is, among other 
things, unfit to give evidence.  

 Section 259 provides that evidence of a statement made by a person 
otherwise than while giving evidence in court shall be admissible as evidence 
of any matter contained in the statement as long as the judge is satisfied of 
the matters contained in section 259(1)(a)-(d).  Any statement taken from a 
person which has been signed by that person or where what was said by a 
person has been recorded electronically will constitute a statement for the 
purposes of section 259.  

 The Judge requires to be satisfied that the maker of the statement will 
not give evidence for one or other of a number of reasons detailed in 
subsection (2). By way of example one of the categories under section 
259(2)(a) is where the person:  

“(a) is dead or is, by reason of his bodily or mental condition, unfit or 
unable to give evidence in any competent manner;” 

 The existing provisions are not considered sufficient to allow them to 
be used in some circumstances that might arise as a result of the coronavirus 
outbreak. By way of example, as a result of self-isolation measures, it may 
not be possible for some witnesses to give evidence in any competent 
manner even if they do not come under the scope of section 259(2)(a).  
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Policy objectives 
 This measure should be considered along with the provisions which 

allow witnesses to give evidence remotely. These provisions taken together 
are designed to minimise the need for witnesses to attend personally at 
court, but, rather, to enable witnesses to give evidence remotely, or for their 
evidence to be introduced by statement. The provisions, taken together, 
provide flexibility as regards the way in which evidence can be introduced.  

 Nothing in these modifications detracts from the duty of the court to 
consider the fairness of the trial and to keep the fairness of the trial under 
review. Nor does it detract from ECHR requirements. Judges will assess the 
weight to be attached to evidence introduced by statement and may be 
expected to take into account the fact that it has not been given on oath or 
subject to cross examination. In appropriate cases, they may disregard such 
evidence or direct the jury to disregard it.  

Necessity and urgency 
 The coronavirus outbreak creates barriers to the continued effective 

operation of criminal court business and access to justice. This legislative 
change is a key measure in helping to minimise the impact of the outbreak 
on the ability of courts to proceed with trials and so ensure that the justice 
system continues to operate as effectively as possible. 

Consultation 
 No formal Scottish Government consultation has taken place. 

However, the Scottish Government has discussed these provisions with 
COPFS and the SCTS. This has been identified as key measure to minimise 
the impact of the coronavirus outbreak on court business and enable trials 
to proceed in cases where witnesses are unable to give evidence. 

Alternative approaches 
 An alternative approach would be to do nothing. It is considered that 

there would be a real risk that some trials would not be able to proceed, 
because one or more witnesses are not able to give evidence in person or 
remotely. 

 There are measures contained in the Bill to expand the use of evidence 
taken remotely by video-link. However, as noted above, there will be cases 
where witnesses cannot give evidence in such a manner.  
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Effects on equal opportunities, human rights, island 
communities, local government, sustainable development, 
etc. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on equal opportunities and has determined it does not 
unlawfully discriminate in any way with respect to any of the protected 
characteristics (including age, disability, sex, pregnancy and maternity, 
gender reassignment, sexual orientation, race, religion or belief, marriage or 
civil partnership), either directly or indirectly. 

 The Scottish Government has considered the implications of this 
provision in relation to the ECHR.  As per Article 6 ECHR (right to a to a fair 
and public hearing within a reasonable time by an independent and impartial 
tribunal established by law), in the determination of any criminal charge 
against him, everyone is entitled to a fair and public hearing within a 
reasonable time by an independent and impartial tribunal established by law. 
One of the minimum rights is the right to examine witnesses against him and 
to obtain the attendance and examination of witnesses on his behalf under 
the same conditions as witnesses against him. However, there is no absolute 
rule that the defence must have some opportunity to question every witness.  

 The judge is required to take the requirements of a fair trial into account 
in deciding whether the statutory criteria for the admission of the evidence 
have been satisfied and any decision that a statement is admissible may be 
changed later if the trial develops in such a way as to render it inadmissible 
because, for example, it has become clear that to admit it would be to act 
incompatibly with the ECHR. Although the provision engages Article 6, the 
fact that the judge is under a duty to keep the fairness of the trial under review 
means that the provision is not incompatible with any of the Convention 
rights. 

 The Scottish Ministers are aware of the duty to consult island 
communities before making a material change to any policy, strategy or 
service which, in the Scottish Ministers’ opinion, is likely to have an effect on 
an island community which is significantly different from its effect on other 
communities. The Scottish Government has assessed the potential impact 
of the proposed measure on island communities and has determined it will 
have no significantly different impact on island communities. No detrimental 
effects are anticipated. 
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 The Scottish Government has assessed the potential impact of the 
proposed measure on local government and has determined that no adverse 
effect on local government is anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on sustainable development and no detrimental effects 
are anticipated. 

Community orders (paragraphs 13 to 17 of  schedule 4) 

The coronavirus outbreak 
 As a result of coronavirus, local authority justice social work services 

are experiencing significant difficulties in continuing to implement community 
orders (which contain requirements such as unpaid work and supervision). 
This is due to a combination of sickness, self-isolation, and compliance with 
guidance on social distancing, all of which are affecting both staff and 
individuals on orders.  

 Local authorities are currently having to severely restrict the provision 
of unpaid work in particular, and to scale back the delivery of other aspects 
of community sentences. As a result, a significant number of offenders will 
not be able to comply with the requirements of their orders (through no fault 
of their own), and local authorities are at risk of not complying with their own 
statutory obligations with regard to the delivery and oversight of such orders. 
Whether or not such non-compliance is considered a breach is a matter for 
the courts; but in order to address this, each case would need to be referred 
back to the court to be dealt with individually. It is estimated that around 
10,000 individuals are currently subject to a Community Payback Order with 
an unpaid work requirement (which is currently the most pressing issue for 
justice social work).   

 Without action, there is a high risk that many of these court orders 
would be effectively abandoned, which would have serious implications for 
the administration of justice, the delivery of appropriate interventions, and 
confidence in the justice system. 

 With the outbreak, and the measures required to control it, expected to 
last for some time, there will be a significant accumulation of unpaid work 
hours (and possibly other requirements) which will need to be completed in 
due course. In the event that this volume of requirements becomes 
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unmanageable in terms of justice social work or court resources, mitigating 
action on a system-wide basis will be required. 

Policy objectives 
 The proposal has three aspects, aimed at addressing immediate 

issues around unpaid work; issues which may arise in the near future in 
relation to other requirements of community orders; and issues which will 
likely be encountered once normal (or near-normal) court activity resumes.  

 The first aspect of the proposal is to extend the time limit for the 
completion of all unpaid work or other activity requirements by 12 months 
(i.e. whatever time limit has been imposed by the court for completion of 
unpaid work in an individual order, the new time limit will be 12 months later). 
This time limit will be alterable by SSI, in order to allow it to be extended 
should that be necessary. A restriction will also be placed on courts for the 
period during which the legislation is in force, to ensure that any new unpaid 
work or other activity requirements have a time limit of at least 12 months 
from the point of imposition. Together, these measures will allow justice 
social work to suspend all unpaid work programmes for the duration of the 
crisis without affecting the ability of offenders to complete those within court-
directed timescales.  

 The second aspect of the proposal is to enable the postponement of 
certain community orders – or requirements contained in those orders - for 
a specified period. The orders or requirements to be postponed would be 
defined in an SSI by reference to any or a combination of the type of order 
(e.g. Community Payback Order); the requirements imposed under an order 
(e.g. supervision requirements); the type of offender; and the type of offence 
the offender has been convicted of. On the expiry of the specified period, the 
orders or requirements will progress as if no time has elapsed since the 
postponement was put in place (but obviously moving forward relevant 
timescales/deadlines to account for this), allowing the requirements to be 
carried out post-crisis. Should the first aspect of this proposal be insufficient 
to enable justice social work to service all remaining community orders (or 
should the situation worsen significantly), this power will enable the 
postponement of other orders and allow a focus on higher risk cases.  

 The third aspect of the proposal is to enable the alteration in bulk of 
the requirements of community orders which have been imposed by the 
courts. The issue this seeks to resolve is slightly longer term; given the need 
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to delay the carrying out of unpaid work (and possibly other requirements 
should the second aspect of this proposal be used) there is likely to be an 
unmanageably large number of hours of unpaid work (and possibly other 
requirements) due to be carried out post-crisis. This aspect of the proposal 
would enable the Scottish Ministers, by SSI, to reduce or vary (e.g. change 
unpaid work to a conduct requirement) the requirements of orders, or to 
revoke orders entirely, in order to prevent the system being unable to deliver 
the outstanding orders in due course. As with the second aspect of this 
proposal, the affected orders would be defined through some combination of 
the type of order; the requirements imposed under an order; the type of 
offender; and the type of offence the offender has been convicted of.  

Necessity and urgency 
 If no legislative action is taken, a significant number of offenders who 

have already been sentenced to community orders or who are so sentenced 
in future will be unable to comply with or complete those orders. Each case 
will have to be referred back to the courts to be dealt with individually, which 
would simply not be achievable under current circumstances.  

 In addition, the workload on justice social work – even if local decisions 
are taken to suspend or scale back certain aspects of supervision – will 
quickly become unmanageable, and it is highly likely that local authorities 
will cease to be able to meet relevant statutory obligations. Attempts to 
maintain some level of service in relation to relevant aspects of community 
orders will also have an impact on the ability of social work to support other 
priorities – both in justice, such as supervision of those convicted of serious 
sexual, domestic, and violent offences or released from custody on licence, 
and more widely, such as in relation to child protection or assisting vulnerable 
elderly people.   

 Without this proposal, it is likely that local authorities will have to simply 
cease carrying out many of their statutory functions with regard to community 
orders, leaving those on those orders unable to comply, resulting in 
considerable uncertainty for all involved, a massive impact on the court 
system in due course, and a possibly insurmountable challenge in fairly and 
proportionately dealing with those offenders post-crisis. 
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Consultation 
 The Scottish Government has consulted informally with a number of 

stakeholders (including Social Work Scotland, the Scottish Courts and 
Tribunals Service, the Convention of Scottish Local Authorities, and 
Community Justice Scotland) to inform the development of these provisions. 

Alternative approaches 
 Two alternative approaches have been considered: the Scottish 

Government could do nothing and rely on the courts to resolve matters once 
the crisis is over (i.e. deal pragmatically with thousands of cases where the 
offender has undoubtedly breached the conditions of their order, but through 
no fault of their own). This is considered impractical both in terms of the 
impact on the court system in due course, and in relation to the massive 
uncertainty it would create for both offenders and local authorities (which 
would equally clearly be in breach of their statutory responsibilities). 
Continuing efforts by local authorities to service community orders at least in 
part would also potentially have a significant impact on the provision of other 
vital social work services.  

 Alternatively, the courts could be asked to extend or vary every 
community order currently in place, and to defer sentence on every new case 
where a community order would otherwise be imposed. This is not 
considered to be a practical solution. In relation to existing cases, court 
business is already being significantly reduced to deal with coronavirus, and 
it is unclear how sufficient capacity would be created to alter every order 
individually. In relation to future cases, there is no mechanism by which to 
compel courts to defer sentences; this would be entirely reliant on individual 
sheriffs choosing to do so. 

Effects on equal opportunities, human rights, island 
communities, local government, sustainable development, 
etc. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on equal opportunities and has determined it does not 
unlawfully discriminate in any way with respect to any of the protected 
characteristics (including age, disability, sex, pregnancy and maternity, 
gender reassignment, sexual orientation, race, religion or belief, marriage or 
civil partnership), either directly or indirectly. 
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 The Scottish Government has assessed the potential impact of the 
proposed measure on human rights. ECHR Article 7 (no punishment without 
law) precludes the retrospective application of a criminal offence and the 
retrospective application of a heavier criminal penalty than would have been 
available at the time of the offence. The extension of the time period in which 
unpaid work or other activity requirements can be completed does not 
increase the penalty imposed on the individual, it only alters the rules on the 
execution of that penalty – the penalty being the amount of hours of unpaid 
work or other activity which must be completed. The postponement of orders 
or requirements doesn’t increase the penalty imposed on the individual – the 
penalty stays the same, it is merely paused during the coronavirus outbreak. 
The power to vary community orders is qualified so that it could not be used 
to make the penalty imposed more onerous. As a result the Scottish 
Ministers consider that these provisions do not breach, and could not be 
used to breach, the Article 7 rights of individuals who are serving community 
orders. 

 ECHR Article 6 provides a right to a fair and public hearing by an 
independent and impartial tribunal. The extension of time limits for unpaid 
work requirements, and the postponement or variation of the requirements 
of community orders would take place under these provisions without giving 
the individual a right to make representations or challenge the changes to 
their sentence. The changes being made are all to the advantage of the 
individual and in some cases may prevent a breach of the individual’s 
community order. In addition, the individual would be able to apply to vary or 
revoke their community order in the normal manner under the Criminal 
Procedure (Scotland) Act 1995 should they wish to reverse the effect of 
these changes. Accordingly, the Scottish Ministers consider that these 
provisions do not breach the Article 6 rights of those sentenced to a 
community order. 

 The Scottish Ministers are aware of the duty to consult island 
communities before making a material change to any policy, strategy or 
service which, in the Scottish Ministers’ opinion, is likely to have an effect on 
an island community which is significantly different from its effect on other 
communities. The Scottish Government has assessed the potential impact 
of the proposed measure on island communities and has determined it will 
have no significantly different impact on island communities. No detrimental 
effects are anticipated. 
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 The Scottish Government has assessed the potential impact of the 
proposed measure on local government and has determined that no adverse 
effect on local government is anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on sustainable development and no detrimental effects 
are anticipated. 

Parole Board (paragraphs 18 and 19 of  schedule 4) 

The coronavirus outbreak 
 There is currently no scheme of delegation expressly allowed for in 

legislation to enable the Parole Board for Scotland (“the Board”) Chairperson 
to delegate his functions to another member of the Board. Further there are 
no provisions to allow another member of the Board to automatically assume 
the functions of the Chair should they become incapacitated by the virus or 
be self-isolating. 

 The Board is also required to have oral hearings (either face-to-face at 
the prison, by video-link, or telephone) in all cases dealt with by Tribunals of 
the Board under Part IV of the Parole Board (Scotland) Rules 2001 (“the 
2001 Rules”), unless all parties agree not to. Cases dealt with under Part IV 
include life sentences, orders for lifelong restriction, those who have had 
their licences revoked, and recalled extended sentence prisoners who are in 
the extension part of their sentence. Given the current situation with self-
isolation, face-to-face hearings would be extremely difficult. The majority of 
oral hearings are currently carried out face-to-face at prisons or by video-link 
from Parole Scotland HQ requiring members to be in close proximity with 
others, including social workers and prisoners. 

Policy objectives 
 The provisions allow for another member of the Board to be able to 

take over the functions of the Chair in the event that the current chair is 
unable for coronavirus reasons to carry out their functions. They will also 
allow the Chair to proactively delegate a particular function or functions to 
another member or members, to improve the Board’s resilience in advance 
of possible absences by Board members due to coronavirus.  



This document relates to the Coronavirus (Scotland) Bill (SP Bill 66) as 
introduced in the Scottish Parliament on 31 March 2020 
 
 

65 

 The provisions will also relax the Rules to allow the Board to decide for 
Part IV cases (Tribunal hearings) that an oral hearing is not necessary where 
the interests of justice do not require it. This will allow them the same 
flexibility they have for Part III hearings already. The provisions also make 
clear that the entirety of the proceedings of the Board, and not just evidence 
gathering by the Board, can be carried out by audio-visual link or by phone. 
This will reduce the risk of infection to Board members, prisoners and others 
involved.  

 The provisions also omit “prisoner” from Rule 2 (Interpretation), so as 
not to require prisoners, who have been recalled under section 17(3) of the 
Prisoners and Criminal Proceedings (Scotland) Act 1993, and are in the 
extended part of their sentence, to be considered under Part IV of the Rules. 
These prisoners will now be dealt with under Part III of the rules. This has 
the effect in those cases able to be decided on the papers alone, of reducing 
the number of Board members required to determine such a prisoner’s case 
from 3 to 2. This increases the likelihood that hearings can still take place if 
a large number of parole board members are unable to work. 

Necessity and urgency 
 The provisions in the Bill are procedural in nature but are urgently 

required in order to ensure that members, prisoners and other parties 
involved with a hearing are kept as free as possible from risk and that 
resilience amongst Parole Board members and their work is maintained.  

 They are necessary because prisoners have a legal right to have their 
detention reviewed at certain fixed points in time. If their sentences are not 
reviewed in keeping with the law, that may lead to a breach of their rights. 

Consultation 
 Informal consultation has taken place with the Chairperson, Legal Vice 

Chair and Chief Executive of the Parole Board. 

Alternative approaches 
 No alternative to primary legislation is possible. There are no existing 

powers which would have allowed temporary changes to be made as in the 
Bill. 
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Effects on equal opportunities, human rights, island 
communities, local government, sustainable development, 
etc. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on equal opportunities and has determined it does not 
unlawfully discriminate in any way with respect to any of the protected 
characteristics (including age, disability, sex, pregnancy and maternity, 
gender reassignment, sexual orientation, race, religion or belief, marriage or 
civil partnership), either directly or indirectly. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on human rights. Determinations by the Parole Board 
engage Article 5(4) ECHR (right to have lawfulness of detention speedily 
examined by a court) to the effect that if an oral hearing does not take place 
in certain circumstances, then that can lead to a breach of this right. 
However, while the Bill moves a certain category of prisoner from having 
their case determined by the Board’s Tribunal to being considered by the 
Board alone (the amendments to Rule 2 and 17), this does not breach the 
Convention given the continued possibility that the Board may have an oral 
hearing for these cases, if it is in the interests of Justice to do so (Rule 15A). 
The Parole Board is required under the existing law to always act in a way 
that is compatible with the ECHR, so in exercising its discretion the human 
rights of prisoners will be safeguarded. Further, and for the same reason, the 
Scottish Government considers that the amendment to Rule 20, now 
permitting the Tribunal of the Board discretion to allow an oral hearing, rather 
than requiring it to have one, is not a breach of the Convention due to the 
continuing ability of the Board and Tribunal to always grant an oral hearing 
where the rights of the prisoner require that. 

 The Scottish Ministers are aware of the duty to consult island 
communities before making a material change to any policy, strategy or 
service which, in the Scottish Ministers’ opinion, is likely to have an effect on 
an island community which is significantly different from its effect on other 
communities. The Scottish Government has assessed the potential impact 
of the proposed measure on island communities and has determined it will 
have no significantly different impact on island communities. No detrimental 
effects are anticipated. 
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 The Scottish Government has assessed the potential impact of the 
proposed measure on local government and has determined that no adverse 
effect on local government is anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on sustainable development and no detrimental effects 
are anticipated. 

Release of  prisoners (paragraphs 20 and 21 of  schedule 4) 

The coronavirus outbreak 
 The Scottish Government requires to respond to circumstances where 

a relatively high proportion of prison officers and other staff are unable to 
attend work due to illness, being in isolation and other coronavirus-related 
issues. In such circumstances, even with all mitigating actions being taken 
and a slowing down of cases from the courts, there is risk that Scotland’s 
prisons could not continue to safely operate with current population levels. 
In such emergency circumstances, there is a need to have effective statutory 
options to respond, including the potential to release prisoners early from 
custody.  

 In general, prisoners are expected to serve their sentence, taking 
account of early release and parole arrangements. There are some 
established statutory arrangements for the release of prisoners.  

• Home Detention Curfew (“HDC”): releasing a prisoner early up to 
6 months before the end halfway stage of their sentence to a 
confirmed location subject to a curfew which is monitored with an 
electronic tag. 

• Temporary Release: short-term temporary release of a prisoner 
under the Prison Rules. This can be, for example, on home leave 
or for health reasons approved by the Governor, currently for up 
to a maximum of 7 nights. 

 Both of these options could be adjusted to allow for the release of a 
larger numbers of prisoners: by reducing the requirements allowing for 
release on HDC or creating a new form of emergency temporary release 
during which someone can be subject to temporary release. Creating 
emergency temporary release could be achieved through secondary 
legislation. Neither of these statutory options are suited to current 
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circumstances. The nature of an individual risk assessment required by HDC 
would not be practical in these circumstances and temporary release would 
not give the prisoner access to benefits in the community.  

Policy objectives 
 Scottish prisons currently operate at staffing levels which are designed 

to allow for the safe and appropriate supervision and support of those in their 
care. A loss of a significant number, 20% or more, of Scottish Prison Service 
staff, either overall or within individual establishments, would place the safe 
operation of Scotland’s prisons at significant risk. This is separate to any 
additional pressures associated with prisoners also being infected. In this 
worst case scenario, it is likely that other parts of the justice system will be 
affected and the pace of convicted and remand prisoners feeding into prison 
may slow. In very extreme circumstances with excessive staff shortages, 
impacting on supervision, medical services, etc, it may be necessary to 
consider whether to release certain, lower-risk prisoners early from prison, 
to allow prisons to continue to operate effectively, taking account of the level 
of staffing.  

 The Bill makes provision that Scottish Ministers can by regulations 
provide for the early release of certain prisoners in order to protect the 
security and good order of the prison and the health, safety and welfare of 
anyone accommodated or working in the prison. The Scottish Ministers can 
make different provision in the regulations for: different classes of person, 
prisons or classes of prison or other different purposes. Prison Governors 
can veto release where they think release would involve an immediate risk 
of harm to an identified person and there are a number of categories of 
prisoners who are excluded from being released under the regulations. The 
regulations made under these provisions are time-limited and cease to have 
effect after 180 days (or 28 days if made under the expedited procedure and 
not affirmed during that period), although release undertaken during their 
extant period will still remain in effect.  

Necessity and urgency 
 The coronavirus outbreak is expected to cause significant staff 

shortages in prison as prison officers require to self-isolate to prevent the 
spread of the virus. The extent of staff shortages are difficult to predict but 
early estimates by the Scottish Government suggest that prisons could see 
a 20% reduction in staff at any one time during the outbreak. The reduction 
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in staff will inevitably lead to further restrictions in the prison regime for 
prisoners and may lead to difficulties for those remaining prison staff to 
assert control over the prison. This could mean that prisoners will require to 
be detained in their cell for lengthy periods of time with minimal contact with 
prison staff. In turn, this could result in health issues for prisoners and 
increase the risk of unrest in the prison. The potential for a breach of the 
Article 3 ECHR (prohibition of torture, or of inhumane or degrading treatment 
or punishment) rights of prisoners and prison staff in those circumstances 
would become significant. 

Consultation 
 Formal public consultation on these proposals has not been possible. 

 The issues surrounding emergency release have been discussed by 
the Prisons Resilience Leadership Group which is chaired by the Director of 
Justice and has senior attendees from various justice partners (including 
COPFS, Scottish Court Service, the Parole Board for Scotland, Community 
Justice Scotland and the Scottish Prison Service) and representation from 
NHS Scotland.  

Alternative approaches 
 As set out above, the Scottish Government considered two options that 

would not require changes to primary legislation: the use of home detention 
curfew and emergency temporary release. The Scottish Government 
concluded that there were significant disadvantages and risks in both of 
these options. 

 The Scottish Government considers that HDC is not suited to the 
release of prisoners based on broad eligibility criteria: the focus of section 
3AA of the Prisoners and Criminal Proceedings (Scotland) Act 1993 is on 
the individual prisoner. This would likely preclude the use of HDC to swiftly 
release a large number of prisoners in an emergency situation. Furthermore, 
there would also be significant challenge for SPS and social work in 
undertaking the necessary risk assessment and home checks as required 
by the HDC process ahead of release of large number of prisoners. The 
individual currently also would require to be tagged, which may cause 
significant logistical challenges for the electronic monitoring provider. 
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 Emergency temporary release would not allow for the permanent 
release of prisoners; they would need to return to prison to formally complete 
their sentence. Additionally, during temporary release, prisoners cannot 
access benefits so would require continuing financial support (which may 
require the creation of what would be, in essence, a new benefits system in 
a very short period of time). 

 If the Governor considers that the risk to the prisoner on being released 
are greater than the risks faced within the prison, the Governor could veto 
the emergency release of that prisoner so as to safeguard their wellbeing. 

Effects on equal opportunities, human rights, island 
communities, local government, sustainable development, 
etc. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on equal opportunities and has determined it does not 
unlawfully discriminate in any way with respect to any of the protected 
characteristics (including age, disability, sex, pregnancy and maternity, 
gender reassignment, sexual orientation, race, religion or belief, marriage or 
civil partnership), either directly or indirectly. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on human rights. The Scottish Government has 
determined that the effect of the coronavirus outbreak may necessitate the 
release of lower-risk prisoners, whilst ensuring public safety. The impact of 
coronavirus in prisons (both on prison staff and prisoners) creates a 
significant risk of a breach of the Article 3 ECHR rights of prisoners and 
prison staff.  The release of prisoners may therefore be required as a means 
of safeguarding the Convention rights of prisoners and prison staff. The 
release of prisoners also creates a risk of contravening the Convention rights 
of a member of the public who is harmed by a released prisoner. The Bill 
safeguards against this by enabling Governors to prevent the release of 
prisoners who pose an immediate risk of harm to an identified individual.  

 The Scottish Ministers are aware of the duty to consult island 
communities before making a material change to any policy, strategy or 
service which, in the Scottish Ministers’ opinion, is likely to have an effect on 
an island community which is significantly different from its effect on other 
communities. The Scottish Government has assessed the potential impact 
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of the proposed measure on island communities and has determined that 
there could be some limited impact on those in the islands who may need 
slightly tailored arrangements as prison release needs to be timed to take 
account of available travel. However, this is an existing requirement which 
SPS already takes into account.  

 The Scottish Government has assessed the potential impact of the 
proposed measure on local government and has determined that there is 
likely to be significant impact on local government services, if these 
provisions were used. Upon prison release there are services in place to 
support prisoner resettlement and reintegration (including housing, Justice 
Social Work etc.) and there would therefore need to be appropriate 
arrangements in place for those leaving custody.  Emergency release if used 
would require these arrangements to be made in short timescales. However, 
most short-term sentenced prisoners do not have criminal justice social work 
involvement. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on sustainable development and no detrimental effects 
are anticipated. 

Legal aid (paragraphs 22 to 24 of  schedule 4) 

The coronavirus outbreak 
 Following discussions with the Scottish Legal Aid Board (“the Board”), 

the Scottish Government is concerned that the disruption resulting from the 
coronavirus outbreak will adversely affect legal services providers who carry 
out legal aid work. It is anticipated that trials and hearings may not go ahead, 
that face-to-face meetings with clients will be reduced or suspended, and 
that wider disruption is likely to impede or prevent the continuation of 
business.  

 As well as the adverse impact on the profession in the short term, it is 
considered that there are risks to access to justice in the longer term, as 
firms and individuals currently delivering services may, if steps to mitigate 
the impacts are not taken, be unable to continue in business. 
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Policy objectives 
 Ministers have engaged with the Board to identify steps that should be 

taken now to mitigate the risks to the profession. Some of these steps can 
be achieved within existing powers, where the Board has discretion to allow 
for departure from the rules (for example, to allow accounts to be submitted 
late if administrative support services have been disrupted) and others can 
be affected by regulations. However, the Board has identified that increasing 
the availability of interim payments would support solicitors and counsel to 
continue delivering services under legal aid, with acceptable levels of risk to 
the Board, and it is considered that this can only be achieved by way of 
primary legislation.  

 The specific measures that have been identified as being required 
through primary legislation are: 

• reduction of the level of scrutiny required before interim payment 
may be made; 

• enhanced powers of recovery in the event of overpayments 
resulting from interim payments; 

• removal of conditions for counsel to be able to apply for interim 
payment. 

Necessity and urgency 
 Many in the legal profession work within very tight profit margins and a 

slowdown in income is likely to have a significant negative impact on their 
ability to continue to operate. Without these measures, at such time as 
resumption of normal business is possible, there may be insufficient capacity 
remaining in the legal profession to effectively deliver legal aid services. 

Consultation 
 This has been discussed with the Faculty of Advocates and Law 

Society of Scotland. The Minister for Community Safety has written to the 
legal profession setting out the intention to provide additional financial 
support to those who provide legal aid services.  

Alternative approaches 
 The Scottish Government considered whether delaying the scrutiny of 

claims made at the stage of interim payment to the point of final account 
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could be achieved by way of regulations, or a determination by Ministers 
under powers in the Legal Aid (Scotland) Act 1986to make other payments. 
The Scottish Government concluded that making changes to the provisions 
relating to the Board’s assessment of fees and outlays would be more 
effectively achieved by making changes to the underlying Act.  

 Corresponding enhancement to the Board’s powers of recovery, where 
discrepancies arise following interim payments, were also considered to be 
more appropriate for primary legislation, and in order to ensure protection 
extended to the Faculty as soon as possible it was considered that this 
should also be included within the Bill. 

Effects on equal opportunities, human rights, island 
communities, local government, sustainable development, 
etc. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on equal opportunities and has determined it does not 
unlawfully discriminate in any way with respect to any of the protected 
characteristics (including age, disability, sex, pregnancy and maternity, 
gender reassignment, sexual orientation, race, religion or belief, marriage or 
civil partnership), either directly or indirectly. 

 The Scottish Government does not consider that this proposal has an 
effect on any human rights. 

 The Scottish Ministers are aware of the duty to consult island 
communities before making a material change to any policy, strategy or 
service which, in the Scottish Ministers’ opinion, is likely to have an effect on 
an island community which is significantly different from its effect on other 
communities. The Scottish Government has assessed the potential impact 
of the proposed measure on island communities and has determined it will 
have no significantly different impact on island communities. No detrimental 
effects are anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on local government and has determined that no adverse 
effect on local government is anticipated. 
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 The Scottish Government has assessed the potential impact of the 
proposed measure on sustainable development and no detrimental effects 
are anticipated. 

Alcohol licensing and licensing under the Civic Government 
(Scotland) Act 1982 (schedule 5 and paragraph 1 of  
schedule 6) 

The coronavirus outbreak 
 The Licensing (Scotland) Act 2005 (“the 2005 Act”) and the Civic 

Government (Scotland) Act 1982 (“the 1982 Act”) contain provision for the 
licensing of different activities such as the sale and supply of alcohol (in the 
2005 Act) and taxi and private hire (in the 1982 Act). These licensing regimes 
contain a considerable number of strict timescales and deadlines with little 
or no discretion available to relevant authorities if they not adhered to. With 
both businesses and licensing authorities under unprecedented disruption 
as a result of the coronavirus outbreak, it is likely that people could lose their 
licences through no fault of their own. The provisions in the Bill are intended 
to provide additional flexibility and discretion to help minimise licence holders 
(such as individuals and businesses) and other key licensing interests being 
adversely affected.  

 In certain circumstances Licensing Boards (under the 2005 Act) and 
licensing authorities and local authorities (under the 1982 Act) are obliged to 
hold hearings. The holding of hearings will be difficult and subject to 
disruption as a result of the coronavirus outbreak. Accordingly, the Bill 
contains provision which gives new discretion to not hold in person hearings 
and to instead provide alternative means for persons to be heard by 
telephone, video-conferencing or by written communication (including 
electronic communication).  There will also be discretion to dispense with the 
requirement to hold meetings in public. This is to ensure that Licensing 
Boards and other licensing authorities can act consistently with social 
distancing and other requirements. 

Policy objectives 
 The Scottish Government considers the provisions in the Bill to be a 

pragmatic response to the coronavirus outbreak. In some areas, they 
empower the relevant licensing authority to extend timescales and 
deadlines. In other areas, they give further time to key licensing partners 
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such as Police Scotland when views are being sought on licensing decisions. 
In some other areas, discretion is given to excuse the failure to meet a 
relevant deadline or other procedural step if the relevant authority considers 
it reasonable. As a package, the changes are designed to minimise the 
chances of licence holders’ right to hold and keep a licence being adversely 
affected through no fault of their own as a result of the coronavirus outbreak.  

 There is also a change to the current powers for Licensing Boards 
under the 2005 Act to relieve procedural failings. Currently, a Licensing 
Board may relieve any applicant or other party to proceedings before the 
Board of any failure to comply with any procedural provision if the failure is 
due to mistake, oversight or other excusable cause, and the Board considers 
it appropriate in all the circumstance to relieve the failure. This power does 
not exist in relation to relieving procedural failures on the part of the Board 
itself and the Bill makes provision in this area where this arises as a result of 
the Coronavirus outbreak. 

Necessity and urgency 
 Without the changes provided for in the Bill relating to licensing, there 

is a high risk of significant numbers of licensing interests, such as those 
holding premises licences which authorise the sale and supply of alcohol, 
being unable to adhere to the strict statutory rules that apply. In the context 
of the coronavirus outbreak, the Scottish Government does not consider that 
anyone should be penalised due to being unable to adhere to the normal 
rules through no fault of their own. 

Consultation 
 No formal consultation has taken place, but the Scottish Government 

has engaged with a limited number of key licensing stakeholders including 
representatives of SOLAR (Scottish Local Authority Lawyers and 
Administrators), the Law Society and legal experts in licensing law. They are 
all broadly supportive of the provisions as being necessary and pragmatic in 
dealing with the impact of the coronavirus outbreak on the normal operation 
of different licensing regimes. 

Alternative approaches 
 The Scottish Government does not consider that any approach other 

than primary legislation would meet the policy objective. While there is some 
limited capability for Licensing Boards to be able to relieve the failure by an 
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applicant or any other party to proceedings before the Board in complying 
with procedural provision, this power is limited and also does not apply to the 
Licensing Board itself.   

Effects on equal opportunities, human rights, island 
communities, local government, sustainable development, 
etc. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on equal opportunities and has determined it does not 
unlawfully discriminate in any way with respect to any of the protected 
characteristics (including age, disability, sex, pregnancy and maternity, 
gender reassignment, sexual orientation, race, religion or belief, marriage or 
civil partnership), either directly or indirectly. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on human rights and is satisfied that the provisions of the 
Bill relating to licensing are compatible with Convention rights. To the extent 
that decision making by, and proceedings before, Licensing Boards and 
licensing authorities engage the protections of Article 6 (right to fair 
determination of civil rights and obligations), the Scottish Government is of 
the view that no issues arise as a result of the provisions. The provisions of 
the Bill change various time periods and build more flexibility into the 
licensing regimes but that does not affect an individual’s ability to make 
applications or representations to Licensing Boards or licensing authorities. 
Where a hearing cannot be held in person for reasons related to coronavirus, 
the provisions of the Bill require Licensing Boards and licensing authorities 
to provide an opportunity to persons to be heard by telephone, video-
conferencing or written representations (including electronic 
communications). It also remains possible for decisions of Licensing Boards 
and licensing authorities to be appealed and for judicial review proceedings 
to be taken. Accordingly, the Scottish Government is satisfied that there are 
sufficient safeguards to enable proceedings to remain compatible with Article 
6 of the Convention. 

 The Scottish Ministers are aware of the duty to consult island 
communities before making a material change to any policy, strategy or 
service which, in the Scottish Ministers’ opinion, is likely to have an effect on 
an island community which is significantly different from its effect on other 
communities. The Scottish Government has assessed the potential impact 
of the proposed measure on island communities and has determined it will 
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have no significantly different impact on island communities. No detrimental 
effects are anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on local government and has determined that no adverse 
effect on local government is anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on sustainable development and no detrimental effects 
are anticipated. 

Freedom of  Information (paragraphs 2 to 8 of  schedule 6) 

The coronavirus outbreak 
 Section 10(1) of the Freedom of Information (Scotland) Act 2002 

(“FOISA”) imposes a duty on Scottish public authorities to respond to 
requests for information promptly, and in any event not later than the 20th 
working day after receipt of the request. A similar 20 working day limit applies 
under section 21(1) if an authority is asked by the requester to review the 
initial response. 

 FOISA has no provision to allow an authority not to comply with these 
timescales in an emergency. The Scottish Information Commissioner (“the 
Commissioner”) has no discretion to take into account the circumstances 
when considering whether such an authority has complied with Part 1 of 
FOISA. Accordingly, if a requester appeals to the Commissioner about a 
failure to respond on time, the Commissioner would have no option but to 
find that the authority had failed to comply with Part 1 of FOISA. 

 Many Scottish public authorities, such as Health Boards, GPs and 
pharmacies, are in the front line of responding to the coronavirus pandemic, 
and so will be experiencing an unprecedented demand for their services. 
Other authorities, including central government and local authorities, are also 
experiencing office closures and staff absence on a scale never seen before, 
while diverting resources to tackle the pandemic. It is anticipated authorities 
are likely to need more time to meet statutory requirements and despite best 
efforts may fail to comply with the law. 
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Policy objectives 
 The Bill makes three main changes to the current law: 
• extending the deadlines for responding to requests and reviews 

from 20 working days to 60 working days; 
• enabling Scottish public authorities to extend the period of 60 

working days by a further period of 40 working days in certain 
circumstances; 

• providing that, in any event, a Scottish public authority does not 
fail to comply with its duties under Part 1 of FOISA if it has 
reasonable cause for responding outwith the relevant timescales. 

 Extending the deadlines for responding to requests and reviews for the 
duration of the pandemic is intended to reduce the immediate pressure on 
authorities, while still providing a long-stop date by which a response is due. 
A legal right to request information from authorities will be maintained, but 
authorities will have a longer period in which to respond. 

 The Scottish Government recognises that, in some circumstances, 60 
working days may still not give authorities sufficient time to deal properly with 
a request for information. Accordingly, the Bill gives authorities the power to 
extend that period for up to a further 40 working days. An authority can use 
that power if it is impracticable to respond within the 60 working day deadline, 
either because of the volume and complexity of the information requested, 
or because of the overall volume of requests being dealt with by the authority. 
Authorities will have to tell requesters why they have extended the deadline. 
If the requester is dissatisfied, they will be entitled to a review by the authority 
and can then apply to the Commissioner for a decision. 

  The Scottish Government recognises that authorities may be unable 
to comply with requests within these extended timescales for a range of 
reasons. Our policy is to enable the Commissioner to have the necessary 
discretion to consider whether the authorities had reasonable cause for 
failing to comply with the timescales. The Commissioner will have discretion 
to find that notwithstanding the delay the authority has complied with Part 1 
of FOISA. The Bill also expressly states that the Commissioner is to take into 
account the coronavirus outbreak or the recovery from it as factors in 
determining whether the authority had shown reasonable cause for failing to 
comply with the timescales. 
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Necessity and urgency 
 Scottish public authorities are under significant and unprecedented 

pressure as a consequence of the pandemic. The existing timescales in 
FOISA for responding to requests exacerbate that pressure. Allowing for a 
temporary extension of timescales is a necessary mechanism to enable 
authorities to focus their main efforts on pandemic issues whilst ensuring that 
the operation of FOISA as a whole remains effective. Urgent action is 
required because of the growing strain on Scottish public authorities, 
particularly those in the healthcare sector in managing the pandemic 
response while dealing with significantly increased volumes of requests. 

Consultation 
 The Commissioner is responsible for promoting information rights as 

well as ensuring compliance with the legislation, and so is well-placed to 
balance the respective interests of requesters and authorities. Scottish 
Government officials have been in regular contact with the Commissioner to 
discuss temporarily extending the timescales in FOISA and have taken his 
views into consideration. 

Alternative approaches 
 The Scottish Ministers have existing powers to extend the timescales 

in FOISA by regulations. However, these would only enable the delivery of 
the first of the changes in the Bill to extend the default deadline from 20 days 
to three months; the other changes require primary legislation. Additionally, 
the regulations would be subject to the affirmative procedure in the Scottish 
Parliament, and so could not be brought into force quickly enough to address 
the pressures arising from the coronavirus outbreak.  

Effects on equal opportunities, human rights, island 
communities, local government, sustainable development, 
etc. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on equal opportunities and has determined it does not 
unlawfully discriminate in any way with respect to any of the protected 
characteristics (including age, disability, sex, pregnancy and maternity, 
gender reassignment, sexual orientation, race, religion or belief, marriage or 
civil partnership), either directly or indirectly. 
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 The Scottish Government has assessed the potential impact of the 
proposed measure on human rights and has determined that no detrimental 
effects are anticipated. 

 The Scottish Ministers are aware of the duty to consult island 
communities before making a material change to any policy, strategy or 
service which, in the Scottish Ministers’ opinion, is likely to have an effect on 
an island community which is significantly different from its effect on other 
communities. The Scottish Government has assessed the potential impact 
of the proposed measure on island communities and has determined it will 
have no significantly different impact on island communities. No detrimental 
effects are anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on local government and has determined that these 
provisions will extend the timescales within which local authorities are 
required to respond to requests for information and requirements for review, 
and therefore reduces the risk that local authorities will be unable to comply 
with their statutory duties. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on sustainable development and no detrimental effects 
are anticipated. 

Duties in respect of  reports and other documents 
(paragraphs 10 to 11 of  schedule 6) 

The coronavirus outbreak 
 There are provisions in a wide range of legislation, primary and 

secondary, that require public bodies to make certain reports on their 
activities, their discharge of their duties, or their plans and priorities. The 
reporting period for these requirements is typically annual. A number of 
reporting requirements may fall to be discharged during the period of the 
coronavirus outbreak, during which many public bodies are on the front line 
of the national effort to tackle the virus, and during which many public bodies 
have large numbers of staff either re-deployed in coronavirus-related roles, 
unable to enter their places of work to access necessary or relevant 
information, or absent from work for caring or health-related reasons. 
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 The Scottish Government is concerned that some of these duties may 
be impossible to perform during the period of the coronavirus outbreak, or 
that being required by law to perform these duties may interfere with public 
bodies’ ability to respond to the outbreak. 

 There are provisions in a wide range of legislation, primary and 
secondary, that require public bodies to publish certain documents in a 
particular way or to make them available for physical inspection at a specified 
location. This includes, amongst others, notices and minutes of council and 
committee meetings to be made available at council offices, a range of 
documents relating to the planning system to be made available at council 
offices and in public libraries, and documents relating to Strategic 
Environmental Assessment to be available at the “principal office” of the 
public body responsible for the assessment.  

 Where libraries and offices are closed to the public due to the 
coronavirus outbreak, it will not be possible for organisations to comply with 
these requirements.   

Policy objectives 
 The Scottish Government’s policy is not to relieve public bodies from 

all of these duties. Instead, it is to allow each authority to make a judgment 
about the extent to which the coronavirus outbreak is interfering with their 
ability to discharge the duty, and to allow them to delay any reporting 
requirements only so far as they consider appropriate in the circumstances. 
They will have to provide the report as soon as they are able to after the 
outbreak. 

 It is important that information about the exercise of public functions 
and decision-making continues to be as widely available as possible in the 
circumstances. The Scottish Government’s policy is therefore to require 
documents and information to be published online, where possible. When 
the coronavirus outbreak is over, public bodies will need to either publish the 
information in line with the original duty or explain why they are not doing so 
(for example if the information is no longer relevant).   

 All public bodies have websites, and the vast majority of their 
documents will already be published online in addition to any requirements 
to make them physically available. This change is therefore unlikely to have 
any significant impact on public bodies. It will reduce access to the 
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information for those people who do not have internet access at home, but 
the measure is necessary to enable regular business to continue. For larger 
projects, the Scottish Government will encourage all public bodies to 
consider what alternative forms of consultation may be possible, or if it is 
better to pause some activities until physical access to documents can be 
made available. 

Necessity and urgency 
 It is impossible, in current circumstances, to know how long public 

bodies’ activities will continue to be disrupted by the coronavirus; and to 
know how many reporting duties will fall on public bodies during that period, 
or how onerous these duties will prove to be. The Scottish Government 
therefore considers that urgent legislation to give authorities’ discretion in 
respect of this matter is necessary. 

 If public bodies cannot make documents available in line with the 
requirements, they would be unable to comply with statutory duties. In some 
cases, it could also mean that business cannot progress: for example, an 
item of business at a Council meeting may not be considered unless the 
agenda has been open to inspection for at least three days previously; a 
planning authority cannot continue with the preparation of a local 
development plan unless publicity requirements have been met. Amending 
these requirements will avoid authorities having to simply pause business 
until information can be made available physically. 

Consultation 
 Requirements to make documents available in offices and libraries was 

raised as a concern by local authority representatives and others engaged 
in environmental assessment. While no formal consultation has taken place, 
the Scottish Government has held informal discussions with the Convention 
of Scottish Local Authorities on these measures. 

Alternative approaches 
 Not legislating for this matter could raise the possibility of public bodies 

being required by law to divert resources from tackling coronavirus or being 
forced to make decisions not to comply with statutory requirements. In these 
circumstances, no alternative to legislation exists. 
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 Possible alternative approaches would include doing nothing or 
removing the duties to publish information completely. Doing nothing would 
leave many public bodies unable to comply with statutory duties and 
removing the duties could mean that the public would not have the 
opportunity to scrutinise public bodies’ business and decision making. The 
Scottish Government does not consider either of these is an acceptable 
option. 

Effects on equal opportunities, human rights, island 
communities, local government, sustainable development, 
etc. 

 Where a reporting requirement involves reporting on equal 
opportunities or human rights, this provision could delay publication of a 
public body’s assessment duties or actions in this regard. The Scottish 
Government has assessed the potential impact of the proposed measure on 
human rights and has determined that these provisions enable things to be 
done by electronic means where currently they must be done physically, 
typically by laying, placing, publishing or making a document of some kind 
available for inspection in a place, e.g. the Scottish Parliament, a public office 
or a public library. The Bill makes provision relating to duties to lay (and 
publish) documents etc. before the Scottish Parliament, and also makes 
particular provision in relation to how provisions of the Public Finance and 
Accountability (Scotland) Act 2000 are to operate. 

 It is important that information about the exercise of public functions 
and decision-making continues to be as widely available as possible in the 
circumstances. When the coronavirus outbreak is over, public bodies will 
need to either publish the information in line with the original duty or explain 
why they are not doing so (for example if the information is no longer 
relevant). The provisions provide that where any such requirement exists to 
publish information in a particular format, or to make it available for 
inspection in a particular manner, the organisation may instead make it 
available online. They must also consider whether to make it available 
physically once the emergency period is over. All public bodies have 
websites, and the vast majority of their documents will already be published 
online in addition to any requirements to make them physically available. 
This change has the potential to reduce access to the information for those 
people who do not have internet access at home, but the measure is 
necessary to enable regular business to continue. It is considered that the 
measures are proportionate and meet a fair balance between the potential 
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impact on the ability of individuals to participate in decision making which 
may affect them and the wider public interest. The exercise of the power 
provided by the sections is a matter for the consideration of the authority in 
the circumstances. It is considered that the provisions are compatible with 
the ECHR. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on equal opportunities and has determined it does not 
unlawfully directly discriminate in any way with respect to any of the 
protected characteristics (including age, disability, sex, pregnancy and 
maternity, gender reassignment, sexual orientation, race, religion or belief, 
marriage or civil partnership). The Scottish Government considers there may 
be some impact in terms of limiting access to documents for older people 
and those with long-term health conditions, who use online technologies less 
than other groups. However, older people and those with long-term health 
conditions are also identified as being at greater risk from the virus. As the 
aim of the policy is to allow business to continue while action is taken to 
reduce spread of the virus, the Scottish Government considers this to be a 
reasonable and appropriate measure. 

  The Scottish Government has assessed the potential impact of the 
proposed measure on island communities and no detrimental effects are 
anticipated  

 This provision will relieve local authorities temporarily from a number 
of their duties. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on sustainable development and no detrimental effects 
are anticipated. 

Local authority meetings (paragraphs 12 to 16 of  schedule 
6) 

The coronavirus outbreak 
 The coronavirus outbreak has presented local authorities with a 

number of difficulties in operating their normal council and committee 
meetings while social distancing and stay-at-home measures are in place. 
Adhering to existing regulations concerning public access to meetings and 
to provide hard copies of or extracts of a document if requested by a member 
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of the public in their offices has become extremely challenging if not 
impossible in light of some council offices being closed. 

Policy objectives 
 The Bill provides that, for the duration of the coronavirus crisis, local 

authorities have the power to exclude the public from its meetings on health 
grounds. In addition, the requirement to provide hard copies or extracts of a 
document requested by a member of the public in their offices will only be 
provided if it is reasonably practicable and will no longer be compulsory.  

 The Scottish Government considers that these are reasonable and 
proportionate measures to protect the public and local authority council 
members, by ensuring that no physical presence is required at local authority 
meetings for the duration of the coronavirus crisis.  

 It is intended that such extensions will be time limited changes, 
designed to deal with the challenges posed by the coronavirus outbreak 
throughout the duration of the crisis. 

Necessity and urgency 
 Many local authorities have had to suspend committee meetings and 

set-up streamlined decision-making structures for the duration of the 
coronavirus outbreak. To ensure that legitimacy of these emergency 
meetings is not questioned, excluding members of the public from these 
meeting on health grounds and only providing hard copies or extracts of a 
document in their offices if it is feasible are necessary to ensure they do not 
breach their statutory duties. 

Consultation 
 No formal consultation has been possible but officials have held 

informal discussions with the Convention of Scottish Local Authorities on 
these measures. 

Alternative approaches 
 In light of current public health advice, the Scottish Government does 

not consider that taking no action was an option. No non-legislative option 
was possible, and no powers have been identified that could allow provision 
to be made other than in primary legislation. 
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Effects on equal opportunities, human rights, island 
communities, local government, sustainable development, 
etc. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on equal opportunities and has determined it does not 
unlawfully directly discriminate in any way with respect to any of the 
protected characteristics (including age, disability, sex, pregnancy and 
maternity, gender reassignment, sexual orientation, race, religion or belief, 
marriage or civil partnership). Should a local authority decide to exclude the 
public from a meeting on health grounds but puts in place measures allowing 
the meeting to be live streamed or should there be some impact in terms of 
limiting access to hard copies of documents, there could be a 
disproportionate impact on older and disabled people, as these groups use 
online technologies less than other groups.  However, as older people and 
those with long-term health conditions are identified as being at greater risk 
from the virus, and the aim of the policy is to allow business to continue while 
action is taken to reduce spread of the virus, the Scottish Government 
considers this to be an appropriate measure. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on human rights and has determined that no detrimental 
effects are anticipated. 

 The Scottish Ministers are aware of the duty to consult island 
communities before making a material change to any policy, strategy or 
service which, in the Scottish Ministers’ opinion, is likely to have an effect on 
an island community which is significantly different from its effect on other 
communities. The Scottish Government has assessed the potential impact 
of the proposed measure on island communities and has determined that, 
where there is lower broadband capacity than other areas, island 
communities might be more impacted should local authorities only provide 
access to documents online. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on local government and has determined that excluding 
the public from local authority meetings on health grounds will have an 
impact on the openness and transparency of council decision-making. 
However, it will avoid an authority potentially being unable to comply with 
statutory duties when offices are closed. Local authorities are expected to 
take reasonable measures to ensure that the public can still view meeting 
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proceedings online and all public items considered at these meetings along 
with minutes will continue to be made accessible online. The Scottish 
Government considers that providing documents online is not expected to 
have any impact on local authorities, as the vast majority of these documents 
are already provided online as well as in person.  The measure will avoid an 
authority being unable to comply with statutory duties when offices and 
libraries are closed. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on sustainable development and no detrimental effects 
are anticipated. 

Social security (paragraphs 1 to 5 of  schedule 7) 

The coronavirus outbreak 
 As the effects of the coronavirus outbreak continue to escalate, Social 

Security Scotland is not able to maintain services at their pre-coronavirus 
levels due to a reduction in available staff. This has had a material impact on 
existing services and may also reduce capacity to take on the delivery of new 
benefits to the timescales previously planned. Additionally, this will have an 
impact on:  

• the time taken to process applications and redeterminations; 
• the number of people eligible and who apply for Scottish 

assistances, as a consequence of increased numbers of people 
receiving the qualifying reserved benefits such as Universal 
Credit; 

• clients, and the time taken to gather evidence for, or complete 
applications for assistances, redeterminations or appeals 

 The potential for disruption caused by the coronavirus outbreak has 
implications for the re-determination and appeal timescales afforded to 
clients and the Social Security Agency as set out below. 

Requests for redetermination  
 Section 41(4) of the Social Security (Scotland) Act 2018 (“the 2018 

Act”) sets out that a request for redetermination of an individual’s entitlement 
to a type of assistance is only valid if the request is made before the end of 
the period prescribed by the Scottish Ministers in regulations (currently 31 
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days), or after that period if there is good reason that the request was not 
made sooner and it is made before the end of the day that falls one year after 
the day on which the individual is informed of the determination. Section 42 
of the 2018 Act provides that the question of whether there is good reason 
for a late request is determined by the Scottish Ministers or on appeal by the 
First-tier Tribunal for Scotland. 

Agency timescales for completing re-determinations 
 Under Section 43 of the 2018 Act, the Scottish Ministers have a duty 

to redetermine and must aim to do so within the period allowed for 
redetermination. They are to prescribe this period in regulations. If a 
redetermination is not made timeously, then an individual has a right to 
appeal under section 46 of the 2018 Act. The current period allowed for the 
Scottish Ministers to carry out a redetermination is 16 days.  

Requests for Appeals 
 Under Section 48 of the 2018 Act, an appeal can be brought without 

the permission of the tribunal if it is made within the period of 31 days 
beginning with the day the relevant event occurred, and otherwise only with 
the tribunal’s permission, and may not be brought if not made within the 
period of 1 year beginning with the day the relevant event occurred. 

 Section 61 of the 2018 Act provides that appeals to the tribunal against 
process decisions must be brought without the tribunal’s permission within 
31 days, and beyond this only with their permission. It is not possible to bring 
an appeal after the end of a year beginning with the day they were informed 
of the decision.  

Best Start Grant/Young Carer Grant/ Funeral Support 
Payment  

Early Years Assistance (Best Start Grants) (Scotland) 
Regulations 2018/370 (amended by SSI 2019/110 and 
2019/157) 

 Regulation 5(1)(c) has time limits in relation to late applications which 
must be within 20 working days after the last application window and 3 
months of being informed of a backdated award. The application windows 
relate to the 24th week of the pregnancy of the applicant. A client’s ability to 
meet these deadlines and provide supporting information could be impacted 
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on by the coronavirus outbreak and thus prevent the individual from receiving 
a benefit entitlement. 

 Part 1 of Schedules 2, 3 and 4 of the regulations provide for an 
applicant to be eligible for best start grant assistance if: 

 “on the day the application is made the individual is: 

(aa) 18 or 19 years of age; and 

(bb) a dependant of another individual” 

 A client’s ability to apply when within these specified ages could be 
impacted on by the coronavirus outbreak and therefore prevent the individual 
from receiving their entitlement. 

Carer’s Assistance (Young Carer Grant) (Scotland) 
Regulations 2019 

 Under regulation 4 of the Carer’s Assistance (Young Carer Grant) 
(Scotland) Regulations 20194, a person is entitled to a young carer grant if, 
on the day their application is made, they are aged 16, 17 or 18. An 
application is to be treated as made on the day it is received by the Scottish 
Ministers.  

 A young carer’s ability to make an application for support may be 
impacted by the coronavirus outbreak both through increased caring 
responsibilities, which may not allow them the time to apply, and through 
Social Security Scotland’s capacity to process applications during times of 
higher absence. Under the current rules, a young carer that met the eligibility 
criteria when 18 but was unable to put in an application before their 19th 
birthday would not be entitled to the grant.   

Funeral Expense Assistance (Scotland) Regulations 2019  
 Regulation 5(5)(c) of the Funeral Expense Assistance (Scotland) 

Regulations 20195 contains time limits in relation to late applications which 
must be within 20 working days after the last application window and three 
                                                 
4 http://www.legislation.gov.uk/ssi/2019/324/regulation/4/made 
5 http://www.legislation.gov.uk/sdsi/2019/9780111040461/regulation/5 
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months of being informed of a backdated award. The application windows 
relate to the death of the person the funeral is for and six months after the 
funeral occurs. A client’s ability to meet these deadlines and provide 
supporting information could be impacted on by the coronavirus outbreak 
particularly if there is an either an increase in the death rate, or if the 
Department for Work and Pensions struggle to process new applications for 
qualifying benefits. As a result, this might therefore prevent the individual 
from receiving a benefit entitlement. 

Policy objectives 

Requests for redetermination 
 Individuals are able to submit redetermination requests for up to one 

year from the date of receiving the original decision, as long as they have a 
good reason. The Scottish Ministers consider that coronavirus outbreak-
related reasons fall within the “good reason” description for the gap between 
the prescribed period of 31 days and a year. This allows a generous amount 
of time for individuals to submit redetermination requests if they receive 
entitlement decisions during the period of coronavirus related disruption.  

 To address the specific scenarios of individuals who are presently 
coming to the end of the year-long period and may not be able to submit a 
re-determination request due to coronavirus related disruption, the Bill will 
give the Scottish Ministers the discretion to reasonably extend this time 
period if coronavirus-related disruption is deemed to be the good reason for 
the delay in requesting a redetermination. 

Agency timescales for completing redeterminations 
 The ability of Social Security Scotland (“the Agency”) to meet the 16 

day deadline will be impacted by the coronavirus outbreak. The degree to 
which it will be impacted is at this stage unknown but at least 12 weeks of 
significant disruption may be expected as things stand. During the period of 
disruption, the Bill will therefore require the Agency to complete the 
redetermination as soon as reasonably practicable whilst providing an 
additional nine weeks, on top of the original 16 working days, to do so. In 
coming to this determination, the Scottish Ministers have considered the 
practical issues that clients and the Agency will face during this period of 
disruption. Clients’ ability to gather and submit any further information may 
be impacted by the coronavirus outbreak and submission of further evidence 
may be delayed or impacted by inbound mail issues and for other reasons. 
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The time to carry out a re-determination once all information is received may 
be impacted by staff absences. During the coronavirus outbreak, staff at the 
Agency will be dealing with absence as a result of illness, the need to care 
for family members who are ill, the need to provide child-care, the loss of 
staff to other areas of work, and other disruption related to the coronavirus 
outbreak. 

 This does not mean that the Scottish Government expects the Agency 
to necessarily take the additional nine weeks to complete each 
redetermination. Rather it reflects that impacts on operations are unknown 
and is intended to provide for the worst case scenario. The Agency will still 
be expected to deal with redeterminations as quickly as the situation allows. 

Requests for appeals 
 Individuals are currently able to submit appeal requests without 

permission from the Tribunal for 31 days after the re-determination decision, 
and for up to one year after the re-determination decision with permission 
from the Tribunal.  

 To address the specific scenarios of individuals who are presently 
coming to the end of the year-long period and may not be able to submit a 
request for an appeal due to coronavirus related disruption, it is necessary 
for coronavirus outbreak-related matters to be considered as good reasons 
for delays, and also for the one-year lime limit to be dis-applied. 

 It is also necessary to allow appeals by individuals against a decision 
by the Scottish Ministers regarding whether a coronavirus outbreak-related 
matter is a good reason for a late request for redetermination. 

Best Start Grant, Young Carer Grant, and Funeral Support 
Payment 

 Provision is needed to modify the effect of the Early Years Assistance 
(Best Start Grants) (Scotland) Regulations 2018, the Carer’s Assistance 
(Young Carer Grants) (Scotland) Regulations 2019 and the Funeral Expense 
Assistance (Scotland) Regulations 2019/292 (amended by Funeral Expense 
Assistance and Young Carer Grants (Up-rating) (Miscellaneous 
Amendments) (Scotland) Regulations 2020) in relation to the periods for 
making applications where these have not been able to be met directly as a 
result of the coronavirus outbreak. The Bill therefore allows late applications 
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across all forms of assistance where the lateness is due to coronavirus. This 
ensures that clients are not disadvantaged and are able to claim assistance 
which they are entitled to and which they may have missed out on if late 
applications were not allowed. 

Scrutiny of  regulations 
 Regulations under Part 2 and 3 of the 2018 Act are subject to 

affirmative procedure and scrutiny by the Scottish Commission on Social 
Security (SCoSS). The Bill therefore allows changes to be made to the 
regulations without first being scrutinised by SCoSS with regulations being 
laid under an accelerated procedure or where Parliament is not sitting for 
any reason. These provisions ensure that where regulations are required as 
a result of the coronavirus outbreak, they can be brought forward on an 
expedited basis. 

Necessity and urgency 
 Each of the changes made by the Bill is necessary to ensure that the 

devolved social security system in Scotland is able to respond to the 
challenge of the coronavirus outbreak. 

Consultation 
 Social Security Scotland have provided information about the impact 

of the coronavirus outbreak on staffing and workforce capability, which has 
informed the policy choice in the Bill.  

 It has not been possible to consult stakeholders given the urgency of 
the need to respond to the developing coronavirus outbreak. 

Alternative approaches 
 No alternative to primary legislation is possible. No existing powers to 

extend these timescales in this way exist, and in the circumstances of the 
coronavirus outbreak, Scottish Ministers consider it necessary and urgent to 
make these changes. 
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Effects on equal opportunities, human rights, island 
communities, local government, sustainable development, 
etc. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on equal opportunities and has determined it does not 
unlawfully discriminate in any way with respect to any of the protected 
characteristics (including age, disability, sex, pregnancy and maternity, 
gender reassignment, sexual orientation, race, religion or belief, marriage or 
civil partnership), either directly or indirectly. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on human rights. The Social Security (Scotland) Act 2018 
implements a human rights-based approach to the administration of the 
Scottish social security system. The Scottish social security principles are 
set out in section 1 of the 2018 Act, including the principle that “social security 
is itself a human right and essential to the realisation of other human rights” 
(section 1(b)).  

 It is recognised that the impact of coronavirus could make it difficult for 
individuals to apply for or take other steps in relation to the determination of 
their entitlement to assistance under the 2018 Act. The provisions of the Bill 
are intended to mitigate that impact and protect individual rights by relaxing 
the statutory timescales in which individuals would otherwise require to take 
those steps, where they are unable to do so as a result of the coronavirus. 
The provisions therefore enhance protection for individual rights. 

 The impact of coronavirus is also expected to affect the operations of 
Social Security Scotland, which administers social security assistance on 
behalf of the Scottish Ministers. This, along with the anticipated impact on 
individuals who may be unable to respond quickly to requests for information 
required for their re-determination, and the anticipated increase in new 
applications for assistance, is expected to mean that the normal timescales 
for redeterminations under the 2018 Act will be unable to be met in the 
majority of cases. In recognition of that impact, and to avoid a large number 
of cases proceeding to appeal before the First-tier Tribunal unnecessarily, 
the Bill will also allow a longer period of time for the Scottish Ministers to 
carry out re-determinations. The period of extension is no more than is 
necessary to ensure the effective administration of the social security system 
in the circumstances, and in all cases, re-determinations will be made as 
quickly as possible ensuring that individual rights are respected. 
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 The Scottish Ministers are aware of the duty to consult island 
communities before making a material change to any policy, strategy or 
service which, in the Scottish Ministers’ opinion, is likely to have an effect on 
an island community which is significantly different from its effect on other 
communities. The Scottish Government has assessed the potential impact 
of the proposed measure on island communities and has determined it will 
have no significantly different impact on island communities. No detrimental 
effects are anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on local government and has determined that no adverse 
effect on local government is anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on sustainable development and no detrimental effects 
are anticipated. 

Irritancy clauses in commercial leases (paragraphs 6 and 7 
of  schedule 7) 

The coronavirus outbreak 
 Tenants under commercial leases in Scotland can currently be evicted 

for non-payment of rent after a period as short as 14 days, although this can 
be extended through the terms contained in an individual lease. In the 
current climate with many premises having to close or having no cash flow 
there has been a demand for assistance from tenants to assist them in the 
form of rent holidays, rent reductions, and rent deferment. Many declare that 
they cannot pay the rent in these circumstances. 

 The UK Government has announced that commercial tenants in 
England and Wales who cannot pay their rent because of coronavirus will be 
protected from eviction for a period of three months. This can be termed as 
a rent deferment as they will still be obliged to pay the rent at the end of this 
stipulated period, although there is always the possibility that this could be 
extended. 

 The 2020 Act achieves this through altering the forfeiture process 
under the Landlord and Tenant Act 1954, which does not apply in Scotland. 
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 Many landlords and tenants are already having conversations and 
reaching voluntary arrangements about rental payments due shortly, but the 
Scottish Government recognises businesses struggling with their cash flow 
due to the coronavirus outbreak remain worried about eviction. 

 The Scottish Government considers it appropriate to introduce 
comparable provision in Scotland. 

Policy objectives 
 Sections 4 and 5 of the Law Reform (Miscellaneous Provisions) 

(Scotland) Act 1985 contain statutory provision relating to the irritancy6 of a 
lease for monetary and non-monetary breaches respectively. Section 4 
provides, in respect of a monetary breach, that the landlord must serve a 
warning notice on the tenant allowing 14 days (or such longer period as is 
specified in the lease) to pay the arrears. If the tenant fails to do so, the 
landlord may irritate the lease. The tenant cannot purge the irritancy by 
payment of the arrears after the 14 day period has expired. 

 The intention of the Bill is that in respect of commercial leases the 
period of 14 days specified in section 4 should be changed so that it becomes 
a period of 14 weeks. 

 In order to ensure that there is flexibility, for example to extend this 
period to a longer period if necessary, the Bill gives Scottish Ministers a 
power to alter this 14 week period by means of regulations.  

Necessity and urgency 
 There are already many instances where tenants are refusing to or 

simply cannot pay their rent as a result of the coronavirus outbreak. If evicted 
this will result in empty commercial premises across the country. The impact 
is being most keenly felt in the hospitality, leisure and retail sectors and 
closures would have repercussions particularly in the tourism industry but 
also socially: for example, if public houses were closed permanently. There 
would also be an impact on employment with redundancies following on from 
businesses closing. Local authority funding would also be affected through 
funding through lower collection of non-domestic rates. Where the public 

                                                 
6http://www.legislation.gov.uk/ukpga/1985/73/section/4 
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sector acts as landlord the tenants often provide local services which could 
be lost. 

Consultation 
 While no formal consultation with those affected has been possible, the 

commercial rented sector is aware of the implications of the provisions 
already made for England and Wales. 

Alternative approaches 
 A decision not to legislate would rely on negotiation between landlords 

and tenants to provide a solution, leading to inequality and uncertainty of 
treatment. In the circumstances, no alternative to primary legislation exists. 

Effects on equal opportunities, human rights, island 
communities, local government, sustainable development, 
etc. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on equal opportunities and has determined it does not 
unlawfully discriminate in any way with respect to any of the protected 
characteristics (including age, disability, sex, pregnancy and maternity, 
gender reassignment, sexual orientation, race, religion or belief, marriage or 
civil partnership), either directly or indirectly. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on human rights. The Bill amends the Law Reform 
(Miscellaneous Provisions) (Scotland) Act 1985 to alters the period of notice 
which a landlord of a commercial lease must give to the tenant before the 
landlord can irritate the lease on the grounds of non-payment of rent. This is 
currently 14 days and is to be extended to 14 weeks (the exact period may 
yet change but it would be in this region). While the alterations to the 
limitations on the landlords ability to irritate a lease may potentially engage 
Article 1 Protocol 1 of the ECHR it is considered that this is fair and 
proportionate in the circumstances and any such interference with property 
rights is justifiable in the public interest when balanced against the impact on 
the individual landlord. 

 The Scottish Ministers are aware of the duty to consult island 
communities before making a material change to any policy, strategy or 
service which, in the Scottish Ministers’ opinion, is likely to have an effect on 
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an island community which is significantly different from its effect on other 
communities. The Scottish Government has assessed the potential impact 
of the proposed measure on island communities and has determined it will 
have no significantly different impact on island communities. No detrimental 
effects are anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on local government and has determined that no adverse 
effect on local government is anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on sustainable development and no detrimental effects 
are anticipated. 

Planning (paragraphs 8 to 10 of  schedule 7) 

The coronavirus outbreak 
 The coronavirus outbreak will affect the ability of both planning 

authorities and applicants to deal with planning permissions which are due 
to expire. Planning permissions can broadly be separated into two 
categories: full planning permission and planning permission in principle. 

 When planning permission is granted applicants have a period of 3 
years to commence development (authorities can provide for a longer 
period). If development is not commenced then that permission lapses and 
a new planning application is required. Planning permission in principle also 
requires the approval of conditions before development can proceed. 

 It is expected that the current restrictions on movement and potential 
continuation of social distancing and self-isolation will mean that applicants 
may be unable to satisfy the conditions attached to their planning permission 
or to commence development due to the shutdown of non-essential 
construction.  

Policy objectives 
 The aim is to ensure that where a full planning permission or planning 

permission in principle would expire then that permission should not lapse 
for a period of 12 months from the date on which the provisions come into 
force, irrespective of that development having not been commenced. The 
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permission would only lapse if development has not commenced before the 
end of the 12-month period. 

 In relation to applications for approval of conditions, if the last date for 
making an application for an approval is within the emergency period then 
the time limit for making such an application is to the end of the 12-month 
period. 

Necessity and urgency 
 It is important that when the current restrictions on movement are 

relaxed, developers are able to pick up where they left off, continuing with 
construction and having a pipeline of sites ready to move onto once current 
sites are completed. It is also important to reduce the burden on planning 
authorities who may otherwise be inundated with new applications to obtain 
a new permission. 

Consultation 
 The expiry of planning permission is an issue which has been raised 

by industry representatives who had expressed concerns about the ability of 
applicants to submit required information, apply to amend a condition to in 
effect get a new permission or commence development. Engagement at 
official level has also been undertaken with Heads of Planning, Scotland, 
Society of Local Authority Chief Executives, Society of Local Authority 
Lawyers and Administrators and the Convention of Scottish Local 
Authorities. Those consulted understood and appreciated the reasons for 
taking this action and were supportive of this intervention being time 
restricted. 

Alternative approaches 
 No alternative to primary legislation is possible, and no powers exist 

which would allow these changes to be made in this way. 

Effects on equal opportunities, human rights, island 
communities, local government, sustainable development, 
etc. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on equal opportunities and has determined it does not 
unlawfully discriminate in any way with respect to any of the protected 
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characteristics (including age, disability, sex, pregnancy and maternity, 
gender reassignment, sexual orientation, race, religion or belief, marriage or 
civil partnership), either directly or indirectly. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on human rights. The Bill avoids planning permission (full 
planning permission or a planning permission in principle) lapsing because 
developers are not able to get on site to begin development during the six-
month period following commencement of the section. It also extends the 
period within which applications can be made for approvals required by 
conditions. This is to avoid time limits expiring, and so permission in effect 
expiring as they can no longer be implemented, just because there is a delay 
in being able to make applications due to the current situation. Any changes 
to the way that planning legislation currently may interfere with property 
rights by regulating development is by way of a relaxation of the current 
provisions and it is considered that the provisions are compatible with the 
ECHR. 

 The Scottish Ministers are aware of the duty to consult island 
communities before making a material change to any policy, strategy or 
service which, in the Scottish Ministers’ opinion, is likely to have an effect on 
an island community which is significantly different from its effect on other 
communities. The Scottish Government has assessed the potential impact 
of the proposed measure on island communities and has determined it will 
have no significantly different impact on island communities. No detrimental 
effects are anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on local government and has determined that extending 
the duration of planning permission for up to an additional 12 months does 
not raise any impacts other than those highlighted in the policy memorandum 
which indicates that this will potentially allow developers and applicants to 
progress developments swiftly once current restrictions are reduced and 
lifted entirely. There may be a saving for local government in reducing the 
number of applications which are submitted seeking to extend the duration 
of planning permission. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on sustainable development and no detrimental effects 
are anticipated. 
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Land registration (paragraphs 11 to 19 of  schedule 7) 

The coronavirus outbreak 
 As a result of the health advice on social distancing for the coronavirus 

outbreak, the Keeper of the Registers of Scotland (RoS) on 24th March 
closed her offices to safeguard health and wellbeing in responding to the 
outbreak, given the implications for RoS employees, their families and 
communities. This closed the registers under the Keeper’s control and 
management to new paper registrations (for some a fully digital registration 
service exists), including the two primary property registers, the Land 
Register and the Register of Sasines. 

 The Law Society of Scotland also instructed its members to cease 
settlement of property transactions in light of the reluctance of lenders to 
release funds where registration of title deeds cannot be sought promptly. 
This has the potential for housing transactions falling through and leaves 
some parties in a position where they are unable to secure a real right to 
property and may be vulnerable to things like insolvency of the granter of the 
deed. 

 While the government guidance is not to move house where possible, 
e.g. to agree changes to missives to delay, moves may complete where 
reasonably necessary under the movement restrictions put in place against 
coronavirus.  That might be the case where they are contractually required, 
although people are still urged to seek agreement to delay, and appropriate 
safety precautions are taken. 

 Following consultation with the Law Society of Scotland and UK 
Finance, interim proposals have been agreed that would allow some 
property transactions already in progress to proceed to settlement, provided 
an advance notice (which protects the deed to be registered in the future 
against any competing deeds or insolvency of the granter for a period of 35 
days) is in place. In order to provide certainty to transacting parties and 
enable property transactions to proceed to completion, changes to the 
existing advance notice provisions within the Land Registration etc. 
(Scotland) Act 2012 ("the 2012 Act") are required to prevent the protected 
period lapsing during the time in which the property registers are closed. 

 As the restrictions imposed by the coronavirus will continue for a 
sustained period, provision will also be required to allow paper deeds that 
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would traditionally be submitted for registration by post to be submitted to 
the Keeper electronically. This will allow the housing market to function under 
the existing social distancing restrictions where absolutely necessary and 
prevent future property transactions from being postponed or falling through. 

Policy objectives 

Extending the protected period of  advance notices 
 Closure of the property registers (in particular, the Land Register) 

means that applicants are unable to obtain the relevant real right, such as 
ownership, obtained through registration. In normal circumstances, and 
without protection in place, so long as the deed remains unregistered, the 
applicant is potentially exposed to the risk of another party registering a 
competing right, or the granter of deed the deed becoming insolvent. 
Advance notices, as provided for by Part 4 of the 2012 Act, provide the 
requisite protection against these risks for a period of 35 days. 

 With the closure of the property registers save for selected registrations 
under the interim arrangements where an advance notice is in place, the risk 
of a competing deed being registered is eliminated. However, given that the 
registers may remain closed beyond the 35-day protected period provided 
by any existing advance notices, the risk of the granter becoming insolvent 
remains. 

 The provisions contained within this Bill modify section 58 of the 2012 
Act for the duration of the effect of the Bill to remove this risk in three ways: 

• the protective effect of advance notices which were extant on the 
date of the closure of the property registers (24th March 2020) will 
be preserved until 10 days after the date of the full re-opening of 
the Land Register and Register of Sasines (i.e. the date on which 
the Keeper declares them fully open, in particular to postal 
applications). 

• the protective period for advance notices added to the Land 
Register or Register of Sasines while the registers are fully or 
partially closed between the 24th March 2020 and the 
commencement of this Bill will last until 10 days after that full re-
opening date. 
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• the protective period for new advance notices added to the Land 
Register or Register of Sasines while the registers are fully or 
partially closed will last until 10 days after that full re-opening date. 

Digital submission of  traditional documents 
 In order to allow the registration and recording of deeds in the Land 

and Sasine registers to recommence against a backdrop of ongoing 
restrictions caused by the coronavirus outbreak, it will be necessary to 
complete registration on the basis of a copy of a traditional document 
submitted for registration through electronic means e.g. a scanned image of 
a wet-signed deed submitted by email.  The Keeper’s staff are working to put 
the necessary practical arrangements in place to do so. 

 The 2012 Act already makes provision for the registration of traditional 
documents and also for the registration of fully electronic documents 
authenticated by way of an electronic signature. The provision draws partly 
on the model of section 4 of the Legal Writings (Counterparts and Delivery) 
(Scotland) Act 2015 and effectively provides for delivery and registration of 
such a document to take place with the agreement of parties involved on the 
form of the document. 

 The provisions of this Bill provide for registration to proceed on the 
basis of a copy of a digitally submitted traditional document.  It does this by 
providing that for the purposes of the provisions on applications to register 
deeds, submission by electronic means of a copy of the deed is sufficient 
evidence of the original for the purposes of accepting an application for 
registration. 

Necessity and urgency 
 In the absence of the provisions contained within this Bill, the protected 

period provided by advance notices will expire, placing purchasers at risk, 
and this, coupled with the inability in most cases to submit deeds for 
registration electronically, will lead to the collapse or suspension of ‘in-flight’ 
property transactions, in many cases at the expense of the transacting 
parties. Individuals with personal rights in property (which in many cases 
they may already have taken possession of) will be unable to obtain a real 
right for an indefinite period. 
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Consultation 
 Whilst no formal consultation has been possible, the provisions in this 

Bill have been developed in collaboration with the Registers of Scotland, the 
Conveyancing Professorial Panel as well as the Law Society of Scotland and 
UK Finance, who have both publicly endorsed the proposals. The provisions 
also reflect the requirements of citizens and legal professionals, who have 
been vocal in the period since the Keeper stopped accepting postal 
applications. 

Alternative approaches 
 In the period between the Keeper closing the registers and the 

commencement of this Bill, RoS have been operating manual workarounds 
to protect parties with extant advance notices: 

• RoS are encouraging all parties with extant advance notices to 
renew these to allow transactions to proceed to settlement in line 
with the published Law Society guidance. 

• where there is a real apparent threat of the granter of a deed 
becoming insolvent, RoS will allow the land register application 
record to be opened to accept an application for record of a deed. 

 Whilst this approach can be tolerated as an interim measure, it is 
unlikely to assuage transacting parties in the longer term due to the risk of a 
granter becoming insolvent before any existing advance notices can be 
renewed. There are also operational difficulties with this approach in the 
longer term due to the closure of RoS offices which will be exacerbated if 
volumes increase. 

 Similarly, whilst the Law Society have advised that essential 
transactions can settle on the basis of an extant advance notice, this 
approach cannot subsist in the long term. There must be some way of 
reopening the property registers on a full basis and without this provision that 
will not be possible until public health guidance changes.  

 So long as social distancing restrictions apply and the Keepers offices 
remain closed, postal applications will not be possible, and registration can 
only be achieved through two ways: 

• registration of true electronic documents authenticated by an 
electronic signature; 
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• registration of traditional documents submitted by digital means, 
such email, or through an online portal. 

 Whilst legislative provision already exists to enable the registration of 
true electronic documents, the operational, technical and cultural barriers 
associated with this (mainly in relation to the use of advanced electronic 
signatures) would be impossible to overcome at a time of social distancing. 
This leaves digital submission of electronic documents, which the Bill 
provides for, as the only viable option, on a temporary basis. 

Effects on equal opportunities, human rights, island 
communities, local government, sustainable development, 
etc. 

 The Scottish Government is satisfied that the provisions are 
compatible with the European Convention on Human Rights, in particular, 
with Article 1 of Protocol 1 which gives protection for property rights.   

 The provision on advance notices make limited retrospective provision 
for a small number of advance notices which would otherwise have expired 
in the period between closure of the Keepers registers and commencement 
of the Bill, but that is necessary and proportionate to protect the rights of 
parties with in-flight transactions which have been unable to be registered in 
the usual way.   

 The measures will preserve the legitimate expectations of parties prior 
to the closing of the registers.  This is for the legitimate aim of protecting the 
rights of others in the general and public interest in tackling the serious 
economic impact of the outbreak, given the public health restrictions 
imposed to deal with the health impact of the virus. The nature of any right 
which a trustee had acquired in the period before the provision takes affect 
is a personal right and the value of the claim is not removed. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on equalities opportunities and no detrimental effects are 
anticipated.  

 These provisions do not have any direct impact on island communities. 
The Keeper of the Registers will work with solicitors in island communities 
who have any particular challenges with connectivity etc. though none are 
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envisaged and solicitors in island communities already use many of the 
Keeper’s digital services.  

 These provisions do not have any direct impact on Local Authorities, 
though they will assist local authorities in using the property registers at this 
time, in respect of transfers to and from local authorities and charging orders 
issued by local authorities.   

 These provisions will enable registration in the property registers to 
continue, helping essential transfers to conclude in this period. 

Anatomy Act 1984 (paragraphs 20 to 22 of  schedule 7) 

The coronavirus outbreak 
 The Anatomy Act 1984 (“the 1984 Act”) details the legal requirements 

surrounding the donation of a body for medical science. Section 4B(3) of the 
1984 Act sets the statutory period within which lawful anatomical 
examination of a body can take place which is currently the period of 3 years 
beginning with the date of the deceased’s death. Section 5 of the Act makes 
it unlawful  to: 

• retain possession of a body or a part of a body after lawful 
authority for anatomical examination has expired i.e. after the 
expiry of the statutory period set in section 4B(3),  

• after the anatomical examination of the body has been concluded, 
• and in the case of imported bodies if more than 3 years have 

elapsed since the date of the deceased’s death.  

 Over the next few months universities will likely have a number of 
bodies falling within these categories. Due to the potential impact on the 
funeral industry or on the universities of the coronavirus outbreak it is 
possible that bodies may require to be retained beyond the statutory period, 
after anatomical examinations have been concluded or in the case of 
imported bodies longer than 3 years from the date of death. It is therefore 
considered to be appropriate to extend these periods and to dis-apply the 
restriction on holding bodies after examinations have concluded.  

Policy objectives 
 The Bill makes changes to the current law by: 
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• Providing that the statutory period in sections 4B and the 3 year 
limit in section 5 of the 1984 Act be extended until the paragraphs 
21 and 22 of schedule 7 of the Bill cease to have effect; and  

• by dis-applying section 5(1)(b) to make it lawful to retain 
possession of a body or part of a body after the anatomical 
examination has concluded. 

 Burial or cremation of bodies and/or body parts are subject to 
contractual arrangements between universities, funeral directors and 
crematoria. There is a likelihood that because of the pandemic, universities 
would be unable to fulfil the statutory requirement for disposal within the 3 
year period if their staff were sick or not at work and unable to prepare the 
body or body parts for collection by the funeral director. Funeral directors 
may also not have the staff to uplift and transport the body to the 
crematorium. In addition, if the number of deaths in the population exceeded 
the capacity of funeral directors, crematoria and cemeteries to cope; the 
disposal of bodies bequeathed for medical science would not be a priority.  

Necessity and urgency 
 Both public and private sector organisations will come under significant 

and unprecedented pressure as a consequence of the pandemic. Using the 
emergency legislation to extend the statutory period within which a body 
donated for medical science can be retained means that licence holders 
such as universities will not break the law, if bodies are retained longer than 
three years. Retention is likely to have to happen if burial and cremation 
services do not have the capacity to bury or cremate them.  

Consultation 
 The issue was raised with the Scottish Government by Her Majesty’s 

Inspector of Anatomy for Scotland as a result of discussions with the 
universities. 

Alternative approaches 
 Existing powers to adjust the timescales involved in the lawful storage 

of a body could not be used quickly enough to address the pressures arising 
from the pandemic.  
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Effects on equal opportunities, human rights, island 
communities, local government, sustainable development, 
etc. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on equal opportunities and has determined it does not 
unlawfully discriminate in any way with respect to any of the protected 
characteristics (including age, disability, sex, pregnancy and maternity, 
gender reassignment, sexual orientation, race, religion or belief, marriage or 
civil partnership), either directly or indirectly. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on human rights.  ECHR case law has found that the 
treatment of a deceased relative comes within the scope of the Article 8 (right 
to respect for family and private life) and could also amount to degrading 
treatment under Article 3 (prohibition of torture and of inhuman or degrading 
treatment or punishment). 

 The Scottish Government is satisfied that there will be no breach of 
either article as at all times. The bodies affected will continue to be treated 
with the utmost dignity and respect.  Any interference with Article 8 rights 
due to the delay in returning remains to families for burial or cremation in 
accordance with the deceased’s wishes can be justified as proportionate to 
the legitimate aim of protection of health and public safety.  The Scottish 
Government is therefore content that there is no breach of ECHR. 

 The Scottish Ministers are aware of the duty to consult island 
communities before making a material change to any policy, strategy or 
service which, in the Scottish Ministers’ opinion, is likely to have an effect on 
an island community which is significantly different from its effect on other 
communities. The Scottish Government has assessed the potential impact 
of the proposed measure on island communities and has determined it will 
have no significantly different impact on island communities. No detrimental 
effects are anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on local government and has determined that no adverse 
effect on local government is anticipated. 



This document relates to the Coronavirus (Scotland) Bill (SP Bill 66) as 
introduced in the Scottish Parliament on 31 March 2020 
 
 

108 

 The Scottish Government has assessed the potential impact of the 
proposed measure on sustainable development and no detrimental effects 
are anticipated. 

Modification of  powers to make subordinate legislation 
(paragraphs 23 to 30 of  schedule 7) 

Coronavirus outbreak 
 The coronavirus outbreak is already having, and will continue to have, 

an effect on the way that the Scottish Parliament functions and scrutinises 
government legislation. The Parliament has introduced its own social 
distancing arrangements and has had to temporarily reduce the frequency 
of committee and plenary proceedings. The Scottish Government in turn has 
had to adapt delivery of its legislative programme, prioritising the most 
essential and time-critical legislation.  

 As a direct result of the coronavirus outbreak, urgent secondary 
legislation may be required to make adjustments to the way public services 
operate or are regulated. Other essential secondary legislation not directly 
related to the coronavirus outbreak will also need to be progressed in the 
coming weeks and months.  

 The Scottish Government is concerned that the Scottish Parliament’s 
ability to scrutinise legislation subject to the affirmative procedure may be 
compromised by how it needs to adapt its sitting patterns and scrutiny 
arrangements in response to the coronavirus outbreak. This would limit the 
flexibility and responsiveness of the Government’s approach to tackling the 
coronavirus outbreak. 

Policy objectives 
 The Bill therefore includes provision which allows secondary legislation 

which would otherwise be made under the affirmative procedure, to instead 
by made under an emergency draft affirmative procedure. Known as ‘made 
affirmative’ procedure, provision already exists for this form of parliamentary 
scrutiny in other legislation. This procedure still requires a parliamentary vote 
on all legislation, and is therefore affirmative in nature, but will allow this 
secondary legislation to brought into force in advance of this vote, only where 
this is urgently required for a reason connected to the coronavirus outbreak. 
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Necessity and urgency 
 Without this temporary adjustment to procedures, if urgent changes 

were required to a law that could be adjusted under affirmative procedure, 
the only options would involve either emergency sittings of the Scottish 
Parliament, which may be challenging or reckless to organise during the 
coronavirus outbreak, or further emergency primary legislation. Where the 
Scottish Parliament decided not to affirm secondary legislation made using 
this provision, it would cease to have effect at the end of the 28 day period 
after it was made. 

Consultation 
 No formal consultation has been possible. 

Alternative approaches 
 No alternative to primary legislation is possible. Provisions for 

parliamentary procedure are set out in primary legislation, amendment of 
which requires primary legislation. 

Effects on equal opportunities, human rights, island 
communities, local government, sustainable development, 
etc. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on equal opportunities and has determined it does not 
unlawfully discriminate in any way with respect to any of the protected 
characteristics (including age, disability, sex, pregnancy and maternity, 
gender reassignment, sexual orientation, race, religion or belief, marriage or 
civil partnership), either directly or indirectly. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on human rights and does not consider that they engage 
ECHR as such given that they concern procedural adjustments to the 
legislative process and still enable appropriate parliamentary scrutiny.  
Scottish Ministers remain subject to the requirement to act in accordance 
with ECHR. 

 The Scottish Ministers are aware of the duty to consult island 
communities before making a material change to any policy, strategy or 
service which, in the Scottish Ministers’ opinion, is likely to have an effect on 
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an island community which is significantly different from its effect on other 
communities. The Scottish Government has assessed the potential impact 
of the proposed measure on island communities and has determined it will 
have no significantly different impact on island communities. No detrimental 
effects are anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on local government and has determined that no adverse 
effect on local government is anticipated. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on sustainable development and no detrimental effects 
are anticipated. 

Business improvement districts (paragraph 31 of  schedule 
7) 

The coronavirus outbreak 
 Business Improvement Districts (“BIDs”) are business partnerships 

which vote to invest collectively to deliver local improvements and create 
platforms for local economic growth. There is a formal statutory process 
which requires a ballot of those businesses within the defined area following 
consultation on a BID proposal and business plan. BIDs can operate for a 
maximum of 5 years before re-ballot. 

 BIDs are funded through a levy on local businesses. The levy is 
collected by the local authority for the area as a supplement to non-domestic 
rates and passed to the body running the BID.  

 The coronavirus presents two problems for operating the system of 
BIDs: 

• several BIDs are due to seek to end and/or go to ballot in the 
coming months and  

• one already has a ballot underway. The Scottish Government 
does not consider it appropriate to have to ballot in that period, 
given the uncertainty involved.  
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Policy objectives 
 The Bill contains provision to extend the duration of BIDs that are due 

to end and go to renewal before March 2021.  

 The Scottish Government considers that BIDs have a vital role to play 
as part of a local response to the coronavirus outbreak. They have generated 
millions of pounds in private investment, have localised intelligence, have 
ideas on mitigating the outbreak, and can be deployed as critical 
infrastructure during and after the crisis. Several local authorities have 
indicated that they would welcome having BIDs support them at this time. 

 The Scottish Government considers that BIDs have long established 
and trusted relationships with local businesses and are well placed to 
support them to put in place contingency measures to respond to the 
coronavirus outbreak, including working with local charities, food banks, 
transport organisations, housing associations, community development 
trusts or at risk individuals.  

 The Scottish Government considers that BIDs can play a vital role in 
stabilising and galvanising local businesses and communities in the 
aftermath of the coronavirus crisis. They can be a valuable mechanism for 
dealing with the economic consequences of the crisis by acting as a forum 
for local businesses and partners, examining ways to address revenue 
shortfalls, signposting funding and support, ensuring resources are directed 
where they are needed most, enlisting support from local authorities and key 
national organisations, and providing guidance and advice which suits local 
needs. 

Necessity and urgency 
 Without urgent action to extend the duration of those BIDs due to end 

and go to renewal ballot before 31 March 2021, the Scottish Government 
considers that there is a risk to the future of certain BIDs which could not 
reasonably re-ballot during the coronavirus outbreak, but should be allowed 
to continue their valuable work. This failure to renew would present an 
increased risk to vulnerable individuals and to the survival of local 
businesses at this time. 
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Consultation 
 No consultation has been possible. However, the Scottish Towns 

Partnership (“STP”) has been contacted by a large number of BIDs and local 
authorities relaying concerns over ballot dates. STP also recently hosted a 
webinar with BIDs and local authorities where a desire to support the local 
response to the coronavirus was expressed. 

Alternative approaches 
 No alternative to primary legislation is possible. 

Effects on equal opportunities, human rights, island 
communities, local government, sustainable development, 
etc. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on equal opportunities and has determined it does not 
unlawfully discriminate in any way with respect to any of the protected 
characteristics (including age, disability, sex, pregnancy and maternity, 
gender reassignment, sexual orientation, race, religion or belief, marriage or 
civil partnership), either directly or indirectly. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on human rights and is satisfied that they do not engage 
Convention Rights. 

 The Scottish Ministers are aware of the duty to consult island 
communities before making a material change to any policy, strategy or 
service which, in the Scottish Ministers’ opinion, is likely to have an effect on 
an island community which is significantly different from its effect on other 
communities. The Scottish Government has assessed the potential impact 
of the proposed measure on island communities and has determined these 
communities will be key beneficiaries of related support and investment. 

 The Scottish Government has assessed the potential impact of the 
proposed measure on local government and has determined that no adverse 
effect on local government is anticipated. The value of BIDs to local 
government in Scotland, and the anticipated benefits of maintaining a system 
of BIDs during and after the coronavirus outbreak, formed part of the Scottish 
Government’s reason for making these provisions. 
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 The Scottish Government has assessed the potential impact of the 
proposed measure on sustainable development and no detrimental effects 
are anticipated. 
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