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1. INTRODUCTION 
 
 
1.1  Research Purpose 

This report is the first of a series of EU Law Tracker Reports commissioned by the Scottish 
Parliament Constitution, European, External Affairs and Culture Committee to support scrutiny 
of parliamentary committees into the commitment on the part of the Scottish Government (or 
SG) to continue to align with European Union (EU) law, as appropriate, following and 
notwithstanding the withdrawal of the United Kingdom (UK) from the EU.1  
 
The purpose of the EU Law Tracker Reports, and the research that underpins them, is to provide 
ongoing analysis of EU law and policy developments in areas that were (pre-Brexit) or would be 
(but for Brexit) devolved to Scotland and are therefore potentially in scope of the SG alignment 
commitment. The content of this Report draws on and progresses earlier research that set a 
baseline for the possible scope and implications of the SG alignment commitment in EU law 
terms.2 Building on the baseline research, this first EU Law Tracker report presents analysis of 
developments in EU legislation that are relevant to the SG alignment commitment and which 
have taken place between the end of the UK Transition Period in January 2021 – when UK 
withdrawal from the EU came into full legal effect – and August 2023, the end of the research 
period for this first report. While the Report content is underpinned by systematic tracking of 
developments of relevant EU law instruments (listed in Annex 1), draft EU law instruments (listed 
in Annex 2) Scottish law instruments, the presentation of research findings in this report is 
centred around a series of case studies (see Section 3). These case studies are used to 
demonstrate the different types of EU law change that occur which are relevant to the SG 
alignment commitment and how these can interact with Scots law developments across a range 
of different settings. A full record of developments in (established/proposed) EU law instruments 
relevant to the SG alignment commitment is also included in the Report Annexes.  
 
 
1.2 Commitment to Alignment in Scottish Law 
 
Following UK withdrawal from the EU there is no longer a requirement for the UK to apply or 
follow EU law or policy. In Scotland, however, the government indicated that “where appropriate” 
Scots Law would “keep up with future developments in EU law” either through new legislative 

 
1 See The Scottish Parliament (2023) ‘EU Law Tracker’ parliament.scot Available: https://www.parliament.scot/chamber-and-
committees/committees/current-and-previous-committees/session-6-constitution-europe-external-affairs-and-culture-committee/business-
items/eu-law-tracker (Accessed 14 June 2023) 
 
2 Whitten, L. C. (2022) ‘Alignment with European Union Law: A Report for the Constitution, Europe, External Affairs and Culture Committee’ 
parliament.scot Available: https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-
committee/research-by-dr-whitten-on-alignment-with-eu-law.pdf (Accessed 14 June 2023) 

https://www.parliament.scot/chamber-and-committees/committees/current-and-previous-committees/session-6-constitution-europe-external-affairs-and-culture-committee/business-items/eu-law-tracker
https://www.parliament.scot/chamber-and-committees/committees/current-and-previous-committees/session-6-constitution-europe-external-affairs-and-culture-committee/business-items/eu-law-tracker
https://www.parliament.scot/chamber-and-committees/committees/current-and-previous-committees/session-6-constitution-europe-external-affairs-and-culture-committee/business-items/eu-law-tracker
https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/research-by-dr-whitten-on-alignment-with-eu-law.pdf
https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/research-by-dr-whitten-on-alignment-with-eu-law.pdf
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initiatives or by making changes in EU-derived laws that continue to operate in Scotland which 
correspond to those being made at EU level.3  
 
There are several different legislative options for securing the Scottish Government policy of 
alignment with EU law. Provisions could be introduced in primary legislation with the express 
purpose of aligning with an existing or (perhaps more likely) new EU law instrument. 
Alternatively, secondary legislation could be made in Scotland to give effect to the stated policy 
of EU alignment, where powers exist to do so.  
 
Alongside the potential for normal legislative processes being used in pursuit of alignment with 
EU law and policy in Scotland, specific provisions were also made in the UK Withdrawal from 
the European Union (Continuity) (Scotland) Act 2021 (hereafter the ‘EU Continuity Act 2021’ or 
‘2021 Act’) to empower Scottish Ministers to give effect to the stated policy to stay aligned with 
EU law where appropriate.4 While this report provides a high-level overview of all relevant 
developments in EU law and also in Scots Law, in setting out the domestic legal context, it 
focuses particularly on the powers granted by the EU Continuity Act 2021.  
 

1.2.1 The Continuity Act and Keeping Pace Powers 
 
The EU Continuity Act 2021 grants Scottish Ministers discretionary powers to make provisions 
that ‘correspond’ to EU law, by regulations (s1(1)). While there is no obligation on Scottish 
Ministers to exercise their ‘keeping pace’ powers, because these are linked to any EU act ‘has 
effect in EU law after IP completion day [i.e., 31 December 2020]’, they are potentially very broad 
in scope. In effect, section 1 of the 2021 Act bestows discretionary powers to Ministers in 
Scotland to make regulations in any area of policy which previously or in future was/is covered 
by EU law and which is in the scope of devolved competence in Scotland, either now or in future.  
 
There are a small number of restrictions on the otherwise broad ‘keeping pace’ powers. These 
restrictions are set out in section 3 of the EU Continuity Act 2021 and result in an inability to 
make regulations that: impose or increase taxation; make retrospective provisions; create a 
criminal offence; establish a Scottish public authority; remove protections on judicial 
independence; confer functions on public authorities not in-keeping with their establish 
purposes; or modify protected law acts, namely the Scotland Act 1998 or the Equality Act(s) of 
2006 and 2010. Outside of this discrete list, the ‘keeping pace’ powers of Scottish Ministers 
under section 1(1) are limited (only) in accordance with devolved competence and the scope of 
current and/or future EU law. 
 

 
3 The Scottish Government’s stated aim in ‘keeping pace’ is to ensure “Scotland can then continue to benefit from developments in EU laws 
and standards” and thereby through the ‘keeping pace’ policy to “send a strong signal to the EU that Scotland continues to uphold the EU’s 
core values” on the premise that this “could help to ease an independent Scotland’s application for membership as an independent country” –  
Scottish Government (2020) ‘Protecting Scotland, Renewing Scotland: The Government’s Programme for Scotland 2020-2021’ gov.scot 
Available: https://www.gov.scot/publications/protecting-scotland-renewing-scotland-governments-programme-scotland-2020-2021/pages/9/ 
(Accessed 14 July 2023).  
 
4 UK Withdrawal from the European Union (Continuity) (Scotland) Act 2021 asp 4  
Available: https://www.legislation.gov.uk/asp/2021/4/contents/enacted (Accessed 24 July 2023)  
 

https://www.gov.scot/publications/protecting-scotland-renewing-scotland-governments-programme-scotland-2020-2021/pages/9/
https://www.legislation.gov.uk/asp/2021/4/contents/enacted
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Although section 1(1) powers are potentially very wide-ranging in terms of policy scope, they are 
also time limited. Under section 4 of the 2021 Act, the ‘keeping pace’ powers are due to end on 
31 December 2026 so six years after UK withdrawal from the EU and five years after the 
Transition Period ended. The relevant period could however be extended up to 31 December 
2030 if regulations to this effect are passed in the Scottish Parliament by affirmative procedure. 
If the Scottish Government wanted to further extend these powers to give effect to their EU law 
alignment commitment after 2030, new primary legislation would be necessary.  
 
The open-ended nature of powers granted under section 1(1) notwithstanding, section 2 of the 
EU Continuity Act 2021 provides a lens through which those discretionary powers are to be read. 
According to section 2, the ‘purpose’ of keeping pace powers granted in section 1(1) is to 
‘contribute towards maintaining and advancing standards in relation to’ the following areas:  
 

Environmental Protection 
Animal Health and Welfare 

Plant Health 
Equality, Non-Discrimination, and Human Rights 

Social Protection 
 
This list is important and ought to be read as a guide to the purpose intended by drafters of the 
broad regulation-making section 1(1) powers. Additionally, there is a ‘due regard’ requirement, 
introduced in section 2(2), that affirms such a reading in that Scottish Ministers exercising powers 
under section 1(1) are obligated to “have due regard to the purpose referred to in section [2](1)” 
where the five policy areas are listed. Efforts to monitor or scrutinise the extent to which the 
Scottish Government has exercised or fulfilled its alignment commitment ought therefore to 
account for EU and (to a lesser but important degree) UK policy developments in the areas listed 
in section 2(1) of the 2021 Act. The EU Law Tracker case studies set out in this report (see 
section 3), and the systematic analysis that underpins them (see Annex 1), accounts for relevant 
changes in all five of the section 2(1) 2021 Act policy areas.  
 
Importantly, however, notwithstanding the significance of the purposive lens provided by section 
2(1) of the EU Continuity Act 2021 for the exercise of ‘keeping pace’ powers granted under the 
section 1(2) of the same, it is also worth underlining that these do not comprehensively cover 
the potential scope of section 1(1) powers – this fact is demonstrated in both the policy case 
studies and the full record of relevant changes.  
 

1.2.2 Scottish Government Reporting Commitments  
 
Under section 10 of the EU Continuity Act 2021 the Scottish Government is obliged to provide 
annual reports detailing how the ‘keeping pace’ powers have been used, how any use has 
contributed towards maintaining and advancing standards related to the five section 2(1) policy 
areas, any consideration of the use of the section 1(1) powers that has taken place and/or how 
they intend to use the ‘keeping pace’ power in the next reporting period. To date, two such reports 
have been published (see section 2.2.1); both state that Scottish Ministers did not make use of 
the section 1(1) powers during the relevant reporting period. 
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1.3 Commitment to Alignment in EU Law Terms 
 
A good starting point for mapping the policy scope of the Scottish Government’s alignment 
commitment it to consider any EU law instruments that were fully or partially within devolved 
competence in Scotland prior to the UK’s withdrawal from the EU. In doing so this section draws 
on findings from the previous Baseline Research Report which found that, on 31 December 
2020, at least 243 instruments of EU law were potentially within the scope of the Scottish 
Government’s alignment commitment. 5 Moreover that policy areas potentially in-scope 
extended beyond the five listed in section 2(1) of the 2021 Act to also include food standards, 
chemicals, economy and trade, police and judicial cooperation, public health, and transport.   
 
Of the 243 initial instruments of relevant EU law, 128 are fully in Scottish Government 
competence and responsibility for 115 is ‘mixed’ between UK central and devolved government 
in Scotland.  
 
Table 1: Summary of the Potential Legislative Scope of the ‘Keeping Pace’ Power in EU Law Terms. 
 

Policy Area EU Instruments*  Competence 
  Mixed Devolved 

Environmental Protection 42 24 18 
Animal Health and Welfare 46 10 36 
Plant Health 17 3 14 
Equality, Non-Discrimination, and Human Rights 7 1 6 
Social Protection 4 4 0 
Food Standards 30 27 3 
Chemicals 7 4 3 
Economy & Trade 6 5 1 
Police & Judicial Cooperation 57 27 30 
Public Health 15 3 12 
Transport 12 7 5 
  115 128 

Total 243*   
*As of 31st December 2020, for changes since see Annex I.  
 
Before considering the substance of changes that have taken place in EU law that are relevant 
to the Scottish Government’s alignment commitment, it is necessary to contextualise the kinds 
of the changes documented in the EU Law Tracker by first setting out the main types that can 
occur as part of the ordinary legislative procedures of the EU.  
 
EU law falls into three broad categories – primary, secondary, and tertiary – and different kinds 
of EU legislative instrument can be made or apply in each of these. Primary EU law is that 
contained in its treaties. The EU treaties the lay down the EU’s objectives, the rules for its 

 
5 Analysis is based on analysis of UKG Frameworks Analysis produced as part of the Common Frameworks process – for details see the 
Baseline Research Report (n2) and Cabinet Office (2021) ‘Frameworks Analysis 2021: Breakdown of areas previously governed by EU law 
that intersect with devolved competence in Scotland, Wales and Northern Ireland’, gov.uk Available: 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1031808/UK_Common_Frameworks_Analy
sis_2021.pdf (Accessed 1 October 2022).  
 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1031808/UK_Common_Frameworks_Analysis_2021.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1031808/UK_Common_Frameworks_Analysis_2021.pdf
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institutions, its decision-making procedures, and define the relationship between the EU and its 
Member States. Changes in primary EU law do not often take place because any amendments 
to the EU treaties need to be negotiated and agreed by all EU countries, then ratified by Member 
States according to their own constitutional requirements which, in some cases, involves holding 
referenda. Secondary EU law is passed to achieve the objectives and principles set out in the 
EU treaties. There are five kinds of secondary EU law instrument – regulations, directives, 
decisions, recommendations, and opinions – each of these has a different standing and different 
procedures associated with their development and amendment, these are summarised in Table 
2.  
 
The third and final category is EU tertiary law wherein there are two main types – delegated acts 
and implementing acts – both of which are legally binding. Similar to the way in which secondary 
legislation in the UK/Scotland can be made by government ministers according to powers 
granted them to do so in primary acts of UK/Scots Law, tertiary legislation in the EU can be 
adopted by the European Commission according to powers granted it to do so in a related 
instrument of secondary EU law (either a regulation, directive, or decision). The purpose of EU 
tertiary legislation is to set conditions or to define detailed measures for the implementation of a 
related ‘parent act’ of secondary EU law. 
 

Table 2: Categories and Types of EU Legal Acts, and Procedures for Amendment 
 

Category Types Legal Effect Amendment Procedures 

Primary EU Treaties Legally Binding 
Negotiated by Heads of State and 
ratified by Member States (according 
to national constitutional requirements) 

Secondary 

Regulations Binding 

Passed by Ordinary/Special 
Legislative Procedures of the EU 

Directives Binding  
(subject to national transposition) 

Decisions Binding 
Recommendations Non-Binding 
Opinions Non-Binding 

Tertiary 
Implementing Acts Binding Passed by European Commission 

according to powers granted in acts 
of secondary EU law Delegated Acts Binding 

 
A grounding in the different types of EU legislation and the way they interact is the essential 
backdrop against which to assess how the Scottish Government’s alignment commitment 
operates in practice. In this regard, the relationship between secondary and tertiary EU 
legislation is particularly pertinent. When the UK was an EU Member State, changes via tertiary 
EU law to secondary EU law that applied in the UK automatically. Amendments of this nature 
are made very often in the course of ordinary EU legislative procedures. To demonstrate, in 
2022, the EU passed 1283 implementing or tertiary acts of EU law.6 Changes brought in via 
tertiary law acts are general technical or procedural and they are always within the scope of the 
objectives of the ‘parent’ act of secondary law, nonetheless sometimes EU implementing law 
changes are substantive in policy terms and, as indicated in the examples included in the EU 
Law Tracker, many are also relevant to the Scottish Government alignment commitment.  

 
6 Includes basic and amending delegated acts as well as basic and amending implementing acts. For detail see ‘Legal acts – statistics’ section 
on EUR-Lex (2023) ‘Legal acts – statistics’ eur-lex.europa.eu Available: https://eur-lex.europa.eu/statistics/2022/legislative-acts-statistics.html 
(Accessed 5 September 2023) 

https://eur-lex.europa.eu/statistics/2022/legislative-acts-statistics.html
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1.4 Report Structure 
 
This report is structured as follows.  
 
Section Two provides a high-level overview of the immediate policy context against which the 
assessment of the exercise of the Scottish Government’s alignment commitment that follows 
ought to be understood. To this end Section Two first provides a summary of the 2023 European 
Commission Work Programme and highlights aspects of it that are most relevant due to their 
being (at least potentially) in scope of the alignment commitment. This is followed by an overview 
of relevant developments in Scottish Law including an account of any Annual Reports made 
under section 10(1) of the 2021 Act regarding any Scottish Government use or consideration of 
use of its keeping pace powers. Finally, UK-wide developments that are or could be relevant to 
the alignment commitment are briefly noted and discussed.  
 
Section Three presents the main substance of this report. It sets out a series of policy case-
studies of instances of divergence and/or alignment between EU law and Scots Law that have 
taken place during the reporting period of January 2021 to September 2023. The case studies 
are organised thematically according to the areas of policy impacted, including those five listed 
in section 2(1) of the EU Continuity Act 2021 to which any exercise of the keeping pace powers 
on the part of Ministers ought to have ‘due regard’.  
 
Section Four of this report presents a comprehensive account of legal statistics and points of 
analyses that underpin the preceding policy case studies and the detailed EU Law Tracker 
annexed to this report.  
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2. CONTEXT 
 
2.1  Summary of European Commission Work Programme  

 
In considering the relevance of proposals in the European Commission (or EC) Work 
Programme 2023 for the Scottish Government alignment commitment, this EU Law Tracker 
Report focuses on the 116 ‘Priority Pending Proposals’ set out in Annex III of the EC Work 
Programme for this year. The rationale for doing so is that the typical timeline for development 
of a new EU law act is longer than one year; this means that those proposals contained in the 
EC Work Programme 2023 that are still high-level, and, at the time of its publication, were not 
yet detailed in a European Commission proposal are unlikely to become EU law before the next 
edition of the EU Law Tracker Report (due in January 2024).  
 
Results from a cross-reading of the EC Priority Proposals for 2023 with those EU laws which 
were pre-Brexit within Scottish competence, either in whole or in part, are detailed in Annex 2 of 
this Report. Based on this analysis, at least 23 of the 116 Priority Proposals for new EU laws 
would replace or make substantial revisions in areas of policy that are or could be in the scope 
of the Scottish Government alignment commitment with assessment of the latter (as 
aforementioned) being based on findings from the Common Frameworks process. 
 
Examples of proposed new EU law instruments that may be in scope of the SG alignment 
commitment are included in the EU Law Tracker (see section 3.3) case studies set out later in 
this Report. 
 
 
 
2.2  Summary of Scottish Law Developments 

 
2.2.1 Developments Explicitly Related to the Alignment Commitment 

 
Since the EU Continuity Act 2021 became law, the Scottish Government have published two 
Annual Reports, as required under section 10 of the legislation, which detail instances of the use 
of section 1(1) powers as well as considerations of its use, past and future.  
 
A draft of the first report was published in October 2021 with a final version following in May 
2022.7 This first Annual Report stated that the section 1(1) keeping pace power had not been 
used during the reporting period nor had there been any consideration given to its use during 
the reporting period; moreover, Scottish Ministers, at the time of reporting, had no plans to make 
use of the power during the upcoming reporting period.  
 

 
7 Scottish Government (2022) ‘Report by the Scottish Ministers in Exercise of the Power in Section 1(1) of the UK Withdrawal from the 
European Union (Continuity) (Scotland) Act 2021 for the reporting period 29 March 2021 – 31 August 2021 and the intended future use of the 
power under section 1(1) in the upcoming reporting period’ 2022, May 10. SG/2022/90.  
Available: https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-
committee/correspondence/2022/eu-alignment--continuity-act--6-may.pdf (Accessed 25 July 2023) 
 

https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/correspondence/2022/eu-alignment--continuity-act--6-may.pdf
https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/correspondence/2022/eu-alignment--continuity-act--6-may.pdf
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A draft of the second report was published in October 2022 with a final version following in June 
2023.8 This second Annual Report stated again that the section 1(1) keeping pace power had 
not been used during the reporting period, however, consideration had been given to its use in 
relation to certain measures adopted under the EU Energy Performance and Buildings Directive 
(see 2018/844/EU) regarding, primarily, the installation of Electric Vehicle (EV) charge points in 
car parks associated with new and existing buildings. The Scottish Government concluded that 
“a number of factors …did not support implementation” of the measures “at this time” but 
resolved to “monitor the growth of EV charging” at specific locations carefully over the next few 
year with a view to potentially introducing ‘keeping pace’ legislation “at a later date”.9 Accounting 
for any intention to use the keeping pace powers in the upcoming reporting period, the second 
Annual Report also stated that the Scottish Government intends to make provision “in late 2022” 
under section 1(1) of the 2021 Act to amend the Public Water Supplies (Scotland) Regulations 
2014 so to implement certain requirements of the recast EU law version of the Drinking Water 
Directive ((EU) 2020/2184), replacing Directive 98/83/EC) – this case is included in the EU Law 
Tracker below (see section 3).   
 

2.2.2 Developments not Explicitly Related to the Alignment Commitment 
 
In addition to exercising the specific ‘keeping pace’ powers bestowed by the EU (Continuity) Act 
2021, the Scottish Government can also opt to align with EU law through provisions in acts of 
primary law and/or secondary law not made under the 2021 Act. For this reason in order to 
comprehensively assess the alignment commitment in practice it is useful to review legislative 
developments in Scotland that are outside those specifically related to the 2021 Act keeping 
pace powers.  
 
Focusing on developments in primary law, in the period covered by this EU Law Tracker the 
Scottish Government have passed 35 new primary acts of law. Of these none are explicitly linked 
to the alignment commitment but 10 are indirectly related to developments in EU law that are (at 
least potentially) in scope of the alignment commitment and 2 relate to proposed new EU laws 
and so may be relevant to the keeping pace policy in future. 
 
The analysis presented in Table 3 is based on information contained in Explanatory Notes of the 
relevant Bill/Act as well as Policy Notes published by the Scottish Government alongside the 
draft legislation. In assessing relevance, a conservative approach has been adopted such that 
legislation is highlighted only where there is a clear link between the provisions of the primary 
act and EU law developments; the nature of any link is detailed. The information set out below 
ought to be taken as a guide rather than used as a necessarily authoritative record.  
 

Table 3: New Primary Acts of Scottish Law (January 2021 – August 2023) 
 

Acts of the Scottish Parliament Year | Ref Relationship to EU Law in Scope of Alignment* 
 

8 Scottish Government (2023b) ‘Report by the Scottish Ministers in Exercise of the Power in Section 1(1) of the UK Withdrawal from the 
European Union (Continuity) (Scotland) Act 2021 for the Reporting Period 1 September 2021 – 31 August 2022 and the intended future use of 
the power under section 1(1) in the upcoming reporting period 1 September 2022 – 31 August 2023’ 2023, June 28. SG/2023/137. Available: 
https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/correspondence/2023/annual-
report-21-22.pdf (Accessed 25 July 2023) 
 
9 Ibid. 

https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/correspondence/2023/annual-report-21-22.pdf
https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/correspondence/2023/annual-report-21-22.pdf
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2023 

Charities (Regulation and Administration) 
(Scotland) Act 2023 asp 5 

 
Indirectly related. 

Aspects of the Act require compliance with UK GDPR – if not for Brexit 
EU GDPR would have been engaged. 

 

 
 

Bail and Release from Custody (Scotland) Act 

 
 

2023 asp 4 

 
Indirectly related. 

Although not linked to the specifics of this Act the European 
Commission did adopt a (non-binding) Recommendation on material 
detention conditions in Member States in December 2022 – the EC 

Recommendation is linked to Council Framework Decision 
2008/909/JHA which is in scope of the alignment commitment. 

 

Moveable Transactions (Scotland) Act 2023 asp 3 

 
Indirectly related. 

The Act implements aspects of a Scottish Law Commission report on 
Movable Transactions which discusses certain EU law instruments 

relevant to the policy area and how these have been implemented in 
Scotland.10 

 
Budget (Scotland) Act 2023 asp 2 Not related. 

Hunting with Dogs (Scotland) Act 2023 asp 1 Not related. 
2022 
Cost of Living (Tenant Protection) (Scotland) Act 2022 asp 10 Not related. 

Fireworks and Pyrotechnic Articles (Scotland) Act 2022 asp 9 

 
Indirectly related. 

The Act makes provisions related to the supply and use of fireworks 
and pyrotechnic articles which is subject of EU Directive 2013/29/EU 
on the harmonisation of laws related to the making available on the 

market of pyrotechnic articles – this Directive was not deemed to be in 
scope of Scottish devolved competence during the Common 

Frameworks process. 
 

Coronavirus (Recovery and Reform) (Scotland) 
Act 2022 asp 8 Not related. 

Non-Domestic Rates (Coronavirus) (Scotland) Act 2022 asp 7 Not related. 
Miners’ Strike Pardons (Scotland) 2022 asp 6 Not related. 

Good Food Nation (Scotland) Act 2022 asp 5 

 
Indirectly related. 

The Act imposes a duty on Scottish Ministers to publish a national 
good food nation plan. Although not directly linked, the substance of 
any plan can be expected to reflect/comply with existing legislative 

standards for the production of food products that derive from EU law 
(see ‘Food Standards’ section in Annex 1). 

 

Scottish Local Government Elections (Candidacy 
Rights of Foreign Nationals) Act 2022 asp 4 

 
Indirectly related. 

The Act confers candidacy rights to citizens of Luxembourg, Poland, 
Portugal, and Spain with settled or pre-settled status under the EU 
Settlement Scheme, for local elections in Scotland. The measures 

implement bilateral agreements entered into by the UK with the four 
EU countries and introduce rights that previously existed due to the 

UK’s EU membership.  
 

Budget (Scotland) Act 2022 asp 3 Not related. 

 
10 See Scottish Law Commission ‘Report on Moveable Transactions Volume 1: Assignation of Claims’ (Scot Law Com No 249, SG/2017/264) 
scotlawcom.gov.uk Available:  
https://www.scotlawcom.gov.uk/files/1715/1361/1309/Report_on_Moveable_Transactions_-_Volume_1_Report_249.pdf (Accessed 5 
September 2023) 

https://www.scotlawcom.gov.uk/files/1715/1361/1309/Report_on_Moveable_Transactions_-_Volume_1_Report_249.pdf
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Coronavirus (Discretionary Compensation for 
Self-isolation) (Scotland) Act 2022 asp 2 Not related. 

Transvaginal Mesh Removal (Cost 
Reimbursement) (Scotland) Act 2022 asp 1 Not related. 

2021 
Carer’s Allowance Supplement (Scotland) Act 2012 asp 20 Not related. 

Coronavirus (Extension and Expiry) (Scotland) Act 2021 asp 19 Not related. 
Dogs (Protection of Livestock) (Amendment) 

(Scotland) Act 2021 asp 18 Not related. 

Tied Pubs (Scotland) Act 2021 asp 17 Not related. 

Domestic Abuse (Protection) (Scotland) Act 2021 asp 16 

 
Potentially related. 

The Act makes provisions related to victims and survivors of domestic 
abuse. An EU proposal for new legislation on Violence Against 

Women and Domestic Abuse is potentially relevant to the Act. The EC 
proposal is still progressing through the legislative process.11 

 
Redress for Survivors (Historical Child Abuse in 

Care) (Scotland) Act 2021 asp 15 Not related. 

Hate Crime and Public Order (Scotland) Act 2021 asp 14 

 
Potentially related. 

The Act makes provisions to update definitions of hate crime. Although 
not directly linked to this Act, the European Commission adopted a 

communication12 in December 2021 on extending the list of EU hate 
crimes to be more expansive – new EU directives could be proposed 

on the basis of the 2021 Communication that would be in the area 
covered by this Act. 

 
University of St. Andrews (Degrees in Medicine 

and Dentistry 2021 asp 13 Not related. 

Scottish Parliamentary Standards (Sexual 
Harassment and Complaints Process) Act 2021 asp 12 Not related. 

Pre-release Access to Official Statistics (Scotland) 
Act 2021 asp 11 Not related. 

Defamation and Malicious Publication (Scotland) 
Act 2021 asp 10 Not related. 

Heat Networks (Scotland) Act 2012 asp 9 

 
Indirectly related. 

The Act makes provisions regarding the regulation of heat networks – 
it develops legislation The Heat Network (Metering and Billing) 

Regulations 2014 (SI 2014/3120) which implemented EU Directive 
2012/27/EU which is in scope of the alignment commitment. The Act is 

also related to ongoing UK-wide policy initiatives in the area13 
 

Budget (Scotland) Act 2021 asp 8 Not related. 
Scottish Parliament (Assistance for Political 

Parties) Act 2021 asp 7 Not related. 

Protection of Workers (Retail and Age-restricted 
Goods and Services) (Scotland) Act 2021 asp 6 

 
Indirectly related. 

The Act introduces greater protections for retail workers – in this 
respect it makes provisions in the area covered by Council Directive 

 
11 See ‘Proposal for a Directive of the European Parliament and of the Council on combating violence against women and domestic violence’ 
(COM(2022) 105 final) 8 March 2022 Available: 
https://www.europarl.europa.eu/RegData/docs_autres_institutions/commission_europeenne/com/2022/0105/COM_COM(2022)0105_EN.pdf 
(Accessed 5 September 2023) 
12 See ‘Communication from the Commission to the European Parliament and the Council A more inclusive and protective Europe: extending 
the list of EU crimes to hate speech and hate crime’ (COM(2021) 777 final) 9 December 2021 Available: https://ec.europa.eu/info/law/better-
regulation/have-your-say/initiatives/12872-Hate-speech-hate-crime-inclusion-on-list-of-EU-crimes_en (Accessed 5 September 2023) 
13 See related live UK government consultation ‘Heat networks regulation – consumer protection’ gov.uk Available: 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1176732/heat-network-consumer-
protection-consultation-document.pdf (Accessed 5 September 2023). 

https://www.europarl.europa.eu/RegData/docs_autres_institutions/commission_europeenne/com/2022/0105/COM_COM(2022)0105_EN.pdf
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12872-Hate-speech-hate-crime-inclusion-on-list-of-EU-crimes_en
https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12872-Hate-speech-hate-crime-inclusion-on-list-of-EU-crimes_en
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1176732/heat-network-consumer-protection-consultation-document.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1176732/heat-network-consumer-protection-consultation-document.pdf
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2000/78/EC on equal treatment in employment and occupation which 
is in scope of the alignment commitment. 

 
Scottish General Election (Coronavirus) Act 2021 2021 asp 5 Not related. 

UK Withdrawal from the European Union 
(Continuity) (Scotland) Act 2021 asp 4 

 
Indirectly related. 

Introduces ‘keeping pace’ powers (see section 1.2.1) 
 

Forensic Medical Services (Victims of Sexual 
Offences) (Scotland) Act 2021 asp 3 

 
Indirectly related. 

The Act makes provisions in the area of victims’ rights which is 
covered by EU Directive 2012/29/EU on minimum standards for 
victims’ rights, support and protection which is in scope of the 

alignment commitment. 
 

Solicitors in the Supreme Courts of Scotland 
(Amendment) Act 2021 asp 2 Not related. 

Period Products (Free Provision) (Scotland) Act 2021 asp 1 Not related.  
 
*Assessed on the basis of a cross-reading of Primary Acts explanatory notes and relevant EU law instruments that 
are potentially in scope of the Scottish Government’s alignment commitment.  
 
As Table 3 indicates, where Scots law initiatives are related to EU laws in scope of the alignment 
commitment the link tends to be due to an overlap between policy initiatives being pursued at 
EU level and those that have taken place in Scotland. Due to differences in competence between 
the EU and the Scottish Government instances of overlap between legislative initiatives pursued 
at both levels does not necessarily indicate divergence. Relevant stakeholders, including 
parliamentary committees, may opt to further investigate instances of overlap identified in Table 
3 for the purpose of scrutinising the Scottish Government alignment commitment.  
 
As the analysis above indicates during the research period for this EU Law Tracker Report – 
based on official descriptions – no primary act of law passed in Scotland has been used to uphold 
the SG alignment commitment. This finding does not however preclude future use of primary law 
as a mechanism for fulfilling the SG commitment to align. Indeed, at least one of the Bills 
currently before the Scottish Parliament – the Circular Economy (Scotland) Bill – is intended to 
“maintain alignment with the direction of EU policy” by enabling Ministers in Scotland to set 
statutory circular economy targets by regulation (see Circular Economy (Scotland) Bill14 and its 
accompanying Policy Memorandum15). Future Reports will continue to monitor changes in 
Scottish primary law with a view to tracking if/how the alignment policy is upheld via this 
mechanism.   
 
 
 
 
  

 
14 Circular Economy (Scotland) Bill [AS INTRODUCED] 2023, June 13 parliament.scot Available: https://www.parliament.scot/-
/media/files/legislation/bills/s6-bills/circular-economy-scotland-bill/introduced/bill-as-introduced.pdf (Accessed 10 September 2023): section 
6(3). 
 
15 Circular Economy (Scotland) Bill Policy Memorandum 2023, June 13 parliament.scot Available: https://www.parliament.scot/-
/media/files/legislation/bills/s6-bills/circular-economy-scotland-bill/introduced/policy-memorandum.pdf (Accessed 10 September 2023): para. 
44. 

https://www.parliament.scot/-/media/files/legislation/bills/s6-bills/circular-economy-scotland-bill/introduced/bill-as-introduced.pdf
https://www.parliament.scot/-/media/files/legislation/bills/s6-bills/circular-economy-scotland-bill/introduced/bill-as-introduced.pdf
https://www.parliament.scot/-/media/files/legislation/bills/s6-bills/circular-economy-scotland-bill/introduced/policy-memorandum.pdf
https://www.parliament.scot/-/media/files/legislation/bills/s6-bills/circular-economy-scotland-bill/introduced/policy-memorandum.pdf
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2.3  Summary of Wider UK Law Developments 
 
The UK left the EU formally on 31 January 2020, but the changed EU-UK legal relationship 
mostly took effect at the end of the Transition Period on 31 December 2020.  
 
Although the moment that the UK’s withdrawal from the EU took legal effect was a paradigm 
shift for the state in legal and administrative terms, as a result of a series of measures taken 
during the Brexit process, the immediate impact on domestic legislation was much more limited 
than it could have been. Under the EU (Withdrawal) Act 2018, domestic laws that originated in 
the EU or resulted from UK membership of it, would by default continue to apply after the end of 
the Transition Period as ‘retained EU law’ (or REUL) unless and until other provisions were 
made. The transfer of REUL onto the UK statute was a key facilitator of the SG alignment 
commitment because, absent the extensive ‘copy and paste’ result of its provisions, much of the 
EU-originating law that had applied by dint of the UK’s EU membership would have, by default, 
ceased to have effect in Scotland at the point of formal UK withdrawal from the EU’s legal order. 
The type of immediate legal divergence that Brexit could have engendered did not, therefore, 
happen. Instead under the EU (Withdrawal) Act 2018 the default arrangement was that the UK 
and/or Scotland statute would stay aligned with EU law as it existed on 31 December 2020.  
 
In September 2022 the UK Government introduced the Retained EU Law (Revocation and 
Reform) Bill which, as drafted, would have resulted in the disapplication or ‘sunset’ of the majority 
of REUL at the end of 2023; in this scenario, the Scottish Government alignment commitment 
would have been much more difficult to uphold. A change of approach, however, on the part of 
the UK Government under the leadership of Prime Minister Rishi Sunak resulted in the Retained 
EU Law (Revocation and Reform) Act becoming law in June 2023 without a ‘sunset by default’ 
measure for most REUL.  
 
Under the REUL (Revocation and Reform) Act, as passed, a specific list of (previously) REUL 
as passed will be revoked in the UK at the end of 2023 and the (moderated) principle of REUL 
supremacy that had continued after Brexit will cease to have an affect alongside the general 
principles of EU law which no longer apply to REUL (as was); the 2023 Act also made provision 
for (previously) REUL to hitherto be known as ‘assimilated law’.  
 
Overall the impact of the REUL (Revocation and Reform) Act on the SG alignment commitment 
is much less than it could have been but may nonetheless prove to be an important milestone 
for understanding the alignment commitment in practice. This is because, over time as the UK-
wide legislation continues to develop separately from the EU legislation, the potential for UK-EU 
divergence will increase and, consequentially, any decision for Scotland to align with EU 
developments may have more visible divergence effects domestically if the rest of the UK, or 
other parts of the UK, opt not to join Scotland in its choice to align with the EU. One of the 
implications of this scenario is that changes in UK-wide or GB-wide legislation and/or legislation 
in England and Wales in areas of policy that overlap with Scottish competence (and are therefore 
potentially in scope of the alignment commitment) are likely to play an important role in 
informing/determining decisions taken by the SG in regard to its policy to keep pace with EU 
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developments.16 On this basis, this section of the EU Law Tracker (and subsequent reports) 
gives an account of developments in UK-wide legislation that are or may be relevant to the 
alignment commitment due to overlaps between the relevant new act of primary UK law and 
areas of policy that were previously within the competence of the EU.  
 
2.3.1 Relevant Primary UK Laws Passed 
 
Since the end of the UK’s Transition Period new legislation has become law which is or may be 
relevant in the context of the Scottish Government’s alignment policy. While the primary purpose 
of this report is not to consider changes UK-wide law some of these changes are useful to be 
aware of when it comes to assessing alignment vs divergence in the context of the EU and 
Scotland. On this premise Table 4 provides a (non-exhaustive) record of UK public general acts 
that have become law in 2023 and which make provision in areas that were previously covered 
by EU law and/or which relate directly to the fact of the UK’s withdrawal from the EU. Additionally, 
for reference, where the legislative consent of the Scottish Parliament was required for (all/part 
of) the relevant act, the SG position is linked, and recommendation noted. 
 
 

Table 3: New Primary Acts of Relevant UK-wide Law (January 2021 – August 2023) 
 

Acts of the UK Parliament Year 
Reference 

Legislative 
Consent Explanation of Relevance 

2023 

Financial Services and Markets Act 2023 c. 29 - 
An Act introducing a new regulatory framework for financial 
services and replacing the EU derived frameworks that were 
‘on-shored’ as REUL at the end of the UK Transition Period.  

Retained EU Law (Revocation and 
Reform) Act 2023 c.28 Consent Not 

Recommended 

An Act making significant changes to the framework for REUL 
including: revoking all/part of 587 legislative instruments listed 

in its Schedule 1; revoking all retained directly effective EU law; 
revoke general principles of EU law and the principle of 

supremacy; rename ‘retained EU law’ as ‘assimilated law’. 

British Nationality (Regularisation of 
Past Practice) Act 2023 c. 27 - 

An Act to retroactively change citizenship laws to ensure that 
children born to EU citizens between 1983 and 2000 are, and 
always have been, British citizens following a change in Home 

Office policy and a High Court judgment determined that 
previous practice was based on ‘incorrect’ reading of the British 

Nationality Act 1981. 

Shark Fins Act 2023 c. 22 Consent 
Recommended 

An Act to ban the import and export of shark fins except in 
circumstances related to conservation. The Act amends 

retained EU law Council Regulation (EC) No 1185/2003 to 
extend prohibitions it contains regarding the landing of shark 
fins in the UK to introduce a ban on the purchase or sale of 

shark fins in the UK and UK waters – in this respect the new UK 
Act diverges from EU rules by expanding existing restrictions. 

UK Infrastructure Bank Act 2023 c. 10 Consent 
Recommended 

An Act to put the UK Infrastructure Bank – created in June 2021 
– on a statutory footing and to clarify its powers to lend to local 
governments. Among the purposes in establishing the UKIB is 

to address the gap left by the loss of EU funding across the UK. 

Trade (Australia and New Zealand) Act 2023 c. 9 Consent Not 
Recommended 

An Act to enable the implementation of Free Trade Agreements 
negotiated with Australia and New Zealand – the first two FTAs 

negotiated independently by the UK since leaving the EU.  

 
16 Arrangements in Northern Ireland are somewhat different due to obligations for it to remain dynamically aligned with aspects of EU law 
under the Windsor Framework, for details see Whitten, LC (2023) ‘Dynamic Regulatory Alignment and the Protocol on Ireland / Northern 
Ireland – Two Year and 6 Month Review’ Post-Brexit Governance NI Available: https://www.qub.ac.uk/sites/post-brexit-governance-
ni/ProjectPublications/Explainers/DynamicRegulatoryAlignmentandtheProtocolonIrelandNorthernIreland-TwoYearand6MonthReview/ 
(Accessed 10 September 2023) 
 

https://www.parliament.scot/-/media/files/legislation/bills/lcms/retained-eu-law-revocation-and-reform-bill/supplementary-legislative-consent-memorandum.pdf
https://www.parliament.scot/-/media/files/legislation/bills/lcms/retained-eu-law-revocation-and-reform-bill/supplementary-legislative-consent-memorandum.pdf
https://www.parliament.scot/-/media/files/legislation/bills/lcms/shark-fins-bill/legislative-consent-memorandum.pdf
https://www.parliament.scot/-/media/files/legislation/bills/lcms/shark-fins-bill/legislative-consent-memorandum.pdf
https://www.parliament.scot/-/media/files/legislation/bills/lcms/uk-infrastructure-bank-bill/supplementary-legislative-consent-memorandum.pdf
https://www.parliament.scot/-/media/files/legislation/bills/lcms/uk-infrastructure-bank-bill/supplementary-legislative-consent-memorandum.pdf
https://www.parliament.scot/-/media/files/legislation/bills/lcms/trade-australia-and-new-zealand-bill/legislative-consent-memorandum.pdf
https://www.parliament.scot/-/media/files/legislation/bills/lcms/trade-australia-and-new-zealand-bill/legislative-consent-memorandum.pdf
https://www.qub.ac.uk/sites/post-brexit-governance-ni/ProjectPublications/Explainers/DynamicRegulatoryAlignmentandtheProtocolonIrelandNorthernIreland-TwoYearand6MonthReview/
https://www.qub.ac.uk/sites/post-brexit-governance-ni/ProjectPublications/Explainers/DynamicRegulatoryAlignmentandtheProtocolonIrelandNorthernIreland-TwoYearand6MonthReview/
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Genetic Technology (Precision 
Breeding) Act 2023 c. 6 Consent Not 

Recommended 

An Act making provisions in the field of precision breeding 
technologies, such as gene editing; it applies to plants and 

vertebrate animals (excl. humans). The Act supersedes rules 
that originated in the EU.   

2022 

Elections Act 2022 c. 37 LCM not lodged 
An Act making various changes to election law including 

changing the rights of (non-Irish) EU citizens living in the UK 
regarding voting in local elections in England and Northern 

Ireland. 

Nationality and Borders Act 2022 c. 36 Consent Not 
Recommended 

An Act to introduce a range of reforms to the UK immigration 
and asylum system primarily in view of UK withdrawal from the 

EU. 

Motor Vehicles (Compulsory 
Insurance) Act 2022 c. 25 - 

An Act to reverse the effect of the CJEU judgment regarding 
compulsory insurance on motor vehicles in UK law. The Act 

removes the obligation for insurance on vehicles being used on 
private land and/or those not constructed for road use – 

provisions in the Act apply in England, Scotland, and Wales. 

Subsidy Control Act 2022 c. 23 Consent Not 
Recommended 

An Act to create a legal framework for the provision of subsidies 
to businesses on the part of public authorities – measures in the 

Act replaced EU-derived state aid rules. 

Professional Qualifications Act 2022 c. 20 Consent Not 
Recommend 

An Act to establish a new system for how professional 
qualifications gained abroad are recognised in the UK and to 

seek to allow UK regulators to mutually recognise qualifications 
were they previously could not - measures in the Act replaced 

an EU-derived system. 
2021 

Environment Act 2021 c. 30 Consent Not 
Recommended 

An Act to introduce a new domestic framework for 
environmental governance and to replace EU-derived 

frameworks as well as to make specific provisions in areas of 
environmental policy including in waste, air quality, water, 

nature and biodiversity, and conservation. 

Trade Act 2021 c. 10 Consent 
Recommended 

An Act to empower UK Government Ministers to implement ‘roll-
over’ trade agreements which replace existing agreements the 
UK had with relevant countries by dint of its membership of the 

EU. 

Medicines and Medical Devices Act 2021 c. 3 Consent 
Recommended 

An Act to introduce regulation-making powers for UK Ministers 
in the fields of human medicines, clinical trials of human 

medicines, veterinary medicines, and medical device and in so 
doing to address a regulatory gap resulting from UK withdrawal 
from the EU as, previously, measures were adopted at EU level 

across the relevant policy areas. 
 

 
Of the 122 UK primary law acts17 passed between January 2021 and August 2023 15 explicitly 
cover areas of policy that were previously EU competence, or which are consequential to the 
UK’s withdrawal from the EU.  
 
Assessment reflected in Table 4 has been made on the basis of explanatory notes or official 
policy briefings published alongside the new Bills/Acts. Where official documents accompanying 
a Bill/Act state that its provisions follow from or relate to UK withdrawal from the EU and/or 
retained EU law instruments, details of that primary law act are included in Table 4. In this respect 
the assessment of relevance is conservative, and the information ought to be taken as a guide 
rather than as a necessarily authoritative record.  
 
 
 
 

 
17 Excludes UK Local Acts of which only two became law during the research time period and neither were relevant to UK withdrawal from the 
EU or the Scottish Government’s Alignment Commitment.  

https://www.parliament.scot/-/media/files/legislation/bills/lcms/genetic-technology-precision-breeding-bill/legislative-consent-memorandum.pdf
https://www.parliament.scot/-/media/files/legislation/bills/lcms/genetic-technology-precision-breeding-bill/legislative-consent-memorandum.pdf
https://www.parliament.scot/-/media/files/legislation/bills/lcms/elections-bill/splcms068.pdf
https://www.parliament.scot/-/media/files/legislation/bills/lcms/nationality-and-borders-bill/legislative-consent-memorandum.pdf
https://www.parliament.scot/-/media/files/legislation/bills/lcms/nationality-and-borders-bill/legislative-consent-memorandum.pdf
https://www.parliament.scot/-/media/files/legislation/bills/lcms/subsidy-control-bill/legislative-consent-memorandum-subsidy-control-bill1.pdf
https://www.parliament.scot/-/media/files/legislation/bills/lcms/subsidy-control-bill/legislative-consent-memorandum-subsidy-control-bill1.pdf
https://www.parliament.scot/-/media/files/legislation/bills/lcms/professional-qualifications-bill/supplementarysplcms063b.pdf
https://www.parliament.scot/-/media/files/legislation/bills/lcms/professional-qualifications-bill/supplementarysplcms063b.pdf
https://www.parliament.scot/-/media/files/legislation/bills/lcms/environment-bill/splcms062.pdf
https://www.parliament.scot/-/media/files/legislation/bills/lcms/environment-bill/splcms062.pdf
https://archive2021.parliament.scot/S5_Bills/SPLCM-S05-44.pdf
https://archive2021.parliament.scot/S5_Bills/SPLCM-S05-44.pdf
https://archive2021.parliament.scot/S5_Bills/SPLCM-S05-43a.pdf
https://archive2021.parliament.scot/S5_Bills/SPLCM-S05-43a.pdf
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3. CASE STUDIES 
 
3.1 Examples of the Evolution of EU Law via Tertiary Legislation 
 
The first type of change and potential divergence between EU law and Scots law arises from the 
evolution of established EU laws via the adoption of tertiary EU legislation that makes provision 
for the implementation of regulations, directives and decisions which are in the scope of the 2021 
Act ‘keeping pace’ powers.  
 
Often changes at this level are technical and/or procedural nonetheless they can result in some 
degree of policy divergence. Several examples are included below. 
 

Policy Area: Environmental Protection 
Detailed EU Law Tracker Entry: 7 

EU Law Instrument Evolution of EU Law Divergence vs Alignment Competence 
 

Directive (EU) 2018/2001 on 
the promotion of the use of 

energy from renewable source 
 

 
19 implementing or delegated 

EU law acts adopted. 
 

Divergence. 
Policy Impact Expected to be Minimal Mixed 

 
This ‘PUERS’ Directive 

establishes a system for the 
promotion of the use of energy 
from renewable sources in EU 

Member States. 
 

It recast and repealed several 
previous EU acts, was 

adopted in 2018 but with a 
deadline for transposition in 

Member States of June 2021, 
therefore after the UK left the 

EU. 
 

The PUERS Directive sets 
binding targets for the use of 

renewable energy in EU states 
by 2030 and provides for 

mechanisms by which these 
can be assessed and 

achieved. 
 

 
Since the end of the Transition 

Period, 19 
implementing/delegated acts 
have been adopted under the 

PUERS Directive. 
 

Most of the implementing acts 
are not significant for 

divergence as they concern 
methods of assessing 

renewable contributions and/or 
the authorisation of national 

schemes for doing so. 
 

One of the implementing acts 
(Delegated Regulation (EU) 

2021/2003) established a ‘union 
renewables development 

platform’ which aims to support 
EU states in achieving targets 

regarding use of renewables by 
facilitating voluntary ‘statistical 
transfers’ between EU states 
that have either exceeded or 
fallen short of their respective 

renewables target. 
 

 
One of the EU acts that the PUERS 
Directive recast and replaced – the 

Directive 2009/28/EC (the 
renewables directive) – still applies 
in the UK as retained EU law (SI 

2011/243) and has been amended 
to reflect technical changes 

necessary due to Brexit. 
 

The UK-wide Renewable Energy, 
Energy Efficiency and Motor Fuel 

Emissions (Miscellaneous 
Amendments) (EU Exit) 

Regulations 2021 (SI 2021/1115) 
made changes to the UK retained 
EU law version of the renewables 
directive – a predecessor to the 
PUERS Directive – to reflect the 

fact that the UK is no longer in the 
EU by for example removing 

requirements on UK authorities to 
report to the European 

Commission, and to extend targets 
beyond 2020 which was when 

targets in the PUERS predecessor 
EU laws ended. 

 

 

 
 

Policy Area: Environmental Protection 

https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32018L2001
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32021R2003&qid=1690807245700
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32021R2003&qid=1690807245700
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32009L0028
https://www.legislation.gov.uk/uksi/2011/243/contents/made
https://www.legislation.gov.uk/uksi/2011/243/contents/made
https://www.legislation.gov.uk/uksi/2021/1115/introduction/made
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Detailed EU Law Tracker Entry: 25 
EU Law Instrument Evolution of EU Law* Divergence vs Alignment Competence 

Directive 2010/31/EU on the 
energy performance of 

buildings 

2 implementing or delegated 
EU law acts adopted 

Divergence. 
Keeping Pace Power Considered Devolved 

 
This ‘EPB’ Directive sets out 
minimum requirements and a 

framework for calculating 
energy performance of 

buildings in the EU. 
 

As part of the EU’s Clean 
Energy Package the EPB 
Directive was substantially 
amended by Directive (EU) 
2018/844 which aimed at 

accelerating the cost-effective 
renovation of existing buildings 

and promoting smart 
technologies. 

 
Key obligations of the 

amended EPB Directive 
include: EU countries must 

have minimum energy 
performance requirements; 
renew these every 5years; 
ensure new buildings meet 

them; buildings 
owned/occupied by public 
authorities must achieve 

nearly zero-energy status by 
end 2018 and other new 

buildings must do the same by 
end 2020. 

 

 
Since the end of the Transition 

Period, 2 
implementing/delegated acts 
have been adopted under the 

EPB Directive. 
 

Delegated Regulation (EU) 
2020/2155, adopted under the 
EPB Directive established an 
optional common EU scheme 

for rating the smart readiness of 
buildings. 

 
Implementing Regulation (EU) 
2020/2156 adopted under the 

EPB Directive sets out technical 
details for implementing the 

optional common EU scheme. 
 

 
The EPB Directive was transposed 

in Scots Law by The Energy 
Performance of Buildings (Scotland) 
Amendment Regulations 2012 (SSI 

2012/190). Various technical 
amendments have been made by 
subsequent SSI’s, the most recent 

of which was in 2017 (see SSI 
2017/225). The now retained EU 
law versions of the Regulations 

have not therefore been updated to 
reflect developments in the EU law 
version of the EPB Directive since 

the end of the UK Transition Period. 
 

In its 2022 Alignment Report the 
Scottish Government stated that 
consideration had been given to 

using the keeping pace powers in 
relation to changes made to the 

EPB Directive by Directive 
2018/844 – in particular regarding 
new requirements for installation of 
EV chargers. SG concluded that: “a 
number of factors did not support 

implementation” of the new 
measures at that time. 

 

 
 

Policy Area: Animal Health and Welfare  
Detailed EU Law Tracker Entry: 45 

EU Law Instrument Evolution of EU Law Divergence vs Alignment Competence 
Regulation (EU) 2016/429 on 
transmissible animal diseases 

(the ‘Animal Health Law’) 

295 implementing or delegated 
EU law acts adopted Partial Alignment Devolved 

The AHL Regulation sets out 
EU rules on animal health.  

 
When adopted in 2016, the 

AHL provided for the repeal of 
a series of existing EU acts 

related to animal health which 

 
Under the AHL Regulation, the 

European Commission can 
adopt legislation to supplement 

or implement its provisions. 
These powers are regularly 
used by the EC primarily in 

response to biosecurity issues.  

 
The Animal Health Act (AHA) 1981 
and the Animal Health and Welfare 
(Scotland) (AHW) Act 2006 set out 

the main provisions regarding 
animal health in Scots Law.  

 

 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32010L0031
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32018L0844
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32018L0844
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32020R2155
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32020R2156
https://www.legislation.gov.uk/ssi/2012/190/contents
https://www.legislation.gov.uk/ssi/2012/190/contents
https://www.legislation.gov.uk/ssi/2017/225/contents/made
https://www.legislation.gov.uk/ssi/2017/225/contents/made
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32016R0429
https://www.legislation.gov.uk/asp/2006/11/notes/contents
https://www.legislation.gov.uk/asp/2006/11/notes/contents
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ceased to apply in EU law in 
April 2021.  

 
Key aspects of the AHL relate 
to: biosecurity measures (e.g., 

diagnosis and vaccination); 
registration and tracing of 

animals and animal products; 
entry of animals and animal 

products into the EU; disease 
control and eradication 

(including re restrictions on 
movements, culling and 

vaccination). 
 
 

 
For example, of the 64 acts 

adopted in 2023 so far under 
the AHL, 48 relate to outbreaks 
of particular diseases (primarily 

African Swine Fever, sheep, 
and goat pox, HPAI or ‘Bird Flu’) 

in certain types of animals in 
certain EU member states or 
third countries with a trade 

agreement (including the UK). 

Prior to UK withdrawal from the EU 
consequential amendments were 

made to these primary acts via SSI, 
including for example The Animal 

Health (EU Exit) (Scotland) 
(Amendment) Regulations 2019 

(SSI 2019/71).  
 

Since the end of the UK Transition 
Period subsequent changes have 

been made by SSI that are relevant 
to animal health law in Scotland. 

One of these – The Animal Health 
(Notification and Control Measures) 

(Miscellaneous Amendments) 
(Scotland) Order 2021 (SSI 

2021/130) – made updates to 
legislation to reflect the introduction 

of the AHL at EU level.  
 

These updates result in partial 
alignment between Scots Law and 

EU Law in the area of animal health.  
 

 
 

Policy Area: Animal Health and Welfare  
Detailed EU Law Tracker Entry: 61 

EU Law Instrument Evolution of EU Law Divergence vs Alignment Competence 
Regulation (EU) 2017/625 on 

official controls and other 
official activities performed to 
ensure the application of food 
and feed law, rules on animal 

health and welfare, plant 
health and plant protection 

products (the Official Controls 
Regulation) 

105 implementing or delegated 
EU law acts adopted 

Divergence 
Policy Impact Expected to be Minimal at 

Present 
Devolved 

 
The ‘OCR’ sets out EU rules 

on controls that must be 
performed on all agrifood 

products entering or circulating 
in the EU Single Market and 
on all agrifood producers or 
traders operating in the EU. 

 
The scope of the OCR 

includes rules on: food and 
feed safety; use of GMOs; 
animal health and welfare; 

organic production and 
labelling; as well as rules 

regarding imports of agrifood 

 
Under the OCR the European 

Commission can adopt legislation 
to adjust rules on official controls 

to meet specific situations – 
particularly in relation to animal 
welfare and human health – the 

EC does this regularly.  
 

Although changes are regularly 
made to the OCR via EU 

implementing legislation, these 
tend to be technical, specific, or 

procedural.  
 

 
A retained EU law version of the 
OCR is implemented in Scotland 

through a series of SSIs 
including: The Official Feed and 
Food Controls (Miscellaneous 

Amendments) (Scotland) 
Regulations 2019 (SSI 2019/407); 
The Official Controls (Agriculture 
etc.) (Scotland) Regulations 2019 
(SSI 2019/412); The Plant Health 

(Official Controls and 
Miscellaneous Provisions) 

(Scotland) Regulations 2019 (SSI 
2019/421). These REUL versions 

of the OCR transposed in 

 

https://www.legislation.gov.uk/ssi/2019/71/pdfs/ssipn_20190071_en.pdf
https://www.legislation.gov.uk/ssi/2021/130/pdfs/ssipn_20210130_en.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2017.095.01.0001.01.ENG&toc=OJ%3AL%3A2017%3A095%3ATOC
https://www.legislation.gov.uk/ssi/2019/407/pdfs/ssipn_20190407_en.pdf
https://www.legislation.gov.uk/ssi/2019/412/pdfs/ssipn_20190412_en.pdf
https://www.legislation.gov.uk/ssi/2019/421/pdfs/ssipn_20190421_en.pdf
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goods and animals from non-
EU countries. 

 
Adopted in March 2017 the 

OCR has applied since 
December 2019 – it therefore 

applied in UK law as EU law at 
that time. 

Examples from 20203 include: 
Commission Implementing 
Regulation (EU) 2023/1032 

establishing measures to prevent 
the introduction and spread of 

Tomato brown rugose fruit virus in 
the EU; or Commission 

Implementing Regulation (EU) 
2023/514 amending the list of 

third countries in the OCR with an 
approved control plan and 

including Moldova on the list of 
those authorised to trade 

consignments of eggs intended to 
be placed on the EU market as 

Class A eggs.  
 

Scotland are not by default 
updated to reflect changes that 
continue to be made to the EU 

law version of the OCR. 
 

It is worth noting that when the 
UK’s new Border Target 

Operating Model (BTOM) is 
introduced, it will likely impact the 
REUL versions of OCR legislation 
in Scotland – the next edition of 
the EU Law Tracker will discuss 
the implications of the BTOM in 

more detail. 

 
 

Policy Area: Plant Health  
Detailed EU Law Tracker Entry: 69 

EU Law Instrument Divergence vs Alignment Divergence vs Alignment Competence 
Regulation (EU) 2016/2031 on 
protective measures against 

pests of plants 

61 implementing or delegated EU 
law acts adopted Divergence Devolved 

 
The Plant Health Regulation 

(PHR) lays down measures to 
protect plants in the EU 

territory and circulating in its 
market from pests and 

diseases while also promoting 
environmentally sustainable 
practices in the plant sector. 

 
Key provisions of the PHR 

include: tracking ‘priority pests’ 
that are the most potentially 
harmful to EU plant sector; 
requiring national plans to 
manage or contain pest 

outbreaks; enabling 
traceability of plants through 
the plant passport scheme; 

requirements for a pre-export 
certificate for plants moving 

between EU countries or 
outside the EU; providing for 

risk-based, preventive 
measures on plant imports as 
need to prevent against the 

introduction or spread of pests. 
 

 
Adopted in October 2016, the 

PHR became applicable in 
December 2019 so before UK 

withdrawal from the EU. 
 

Since the end of the Transition 
Period 61 implementing or 

delegated EU acts have been 
adopted under the PHR – the 

majority of these make technical 
provisions relating to specific 
plants from specific regions. 

Some related to imports of certain 
plants from the UK to the EU. 

 
Examples include: Commission 
Implementing Regulation (EU) 
2023/1511 regarding certain 
malus sylvestris (crab apple) 

plants originating in the UK; or 
Commission Implementing 
Regulation (EU) 2023/1174 
regarding certain crataegus 

monogyna (common hawthorn) 
plants originating in the UK. 

 
A REUL version of the PHR was 
amended by The Plant Health 
(Amendment etc.) (EU Exit) 

Regulations 2020 (SI 2020/1482) 
which made changes to, in effect, 
replicate the EU PHR and create 
a ‘single market’ in plant health 
covering Great Britain and UK 

Crown Dependencies. 
 

Additional technical changes 
were made in Scotland to the 

REUL version of the PHR by The 
Plant Health (EU Exit) (Scotland) 
(Amendment) Regulations 20201 

(SSI 2021/159) and The Plant 
Health (EU Exit) (Scotland) 

(Amendment) (No. 2) Regulations 
2021 (SSI 2021/490) – the REUL 
version of the PHR in Scotland is 

not being updated to reflect 
technical changes being made to 

the EU version of the PHR. 

 

 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32023R1032&qid=1691068760496
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32023R0514&qid=1691068760496
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32023R0514&qid=1691068760496
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3AOJ.L_.2016.317.01.0004.01.ENG&toc=OJ%3AL%3A2016%3A317%3ATOC
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32023R1511&qid=1691147596965
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32023R1511&qid=1691147596965
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32023R1174&qid=1691147596965
https://www.legislation.gov.uk/uksi/2020/1482/pdfs/uksiem_20201482_en.pdf
https://www.legislation.gov.uk/ssi/2021/159/pdfs/ssipn_20210159_en.pdf
https://www.legislation.gov.uk/ssi/2021/490/pdfs/ssipn_20210490_en.pdf
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3.2 Examples of the Repeal and Replacement of EU Laws 
 
The second type of change and potential divergence between EU law and Scots law arises from 
regulations, directives or decisions being repealed and replaced at EU level. While in some 
instances changes have been made in the UK or Scotland to the corresponding retained EU law 
version of the repealed and replaced EU law act, these do not necessarily mirror those that have 
taken place in the EU context – sometimes this is a logical consequence of the UK no longer 
being a Member State.  
 
Several examples are included below.  
 

Policy Area: Environmental Protection 
Detailed EU Law Tracker Entry: 22 

EU Law Instrument Evolution of EU Law* Divergence vs Alignment Competence 

Directive (EU) 2020/2184 on 
the quality of water intended for 

human consumption (recast) 

1 EU law act repealed / 
replaced and 1 Commission 

Implementing Decision 
adopted under the new 

Directive 

Alignment. 
Keeping Pace Power Used Devolved 

 
The Water Quality Directive 
(EU) 2020/2184 replaces its 

predecessor Council Directive 
98/83/EC also on the quality of 

water intended for human 
consumption. The core 

objective of both Directives is to 
ensure all EU citizens have 
access to ‘wholesome and 

clean’ water for consumption.  
 
Key features of the recast WQ 
Directive are: reinforced water 

quality standards; new 
measures to tackle emerging 
pollutants including endocrine 

disruptors and PFAS as well as 
microplastics; measures to 
promote use of tap water in 

public spaces to reduce 
(plastic) bottle consumption; 

harmonisation of quality 
standards for materials and 

products in contact with water 
including pipes, tanks and taps; 

greater prioritisation of 
preventative rather than risk-
based approaches to reduce 

pollution at source.  
 

The recast WQ Directive was 
adopted in December 2020 and 

 
Since the end of the Transition 

Period, 1 Commission 
Implementing Decision has 

been adopted under the recast 
WQ Directive. 

 
Commission Implementing 

Decision (EU) 2022/679 was 
adopted on 19 January 2022 
and establishes a watch list of 
substances and compounds of 

concern to the public or 
scientific community on health 
grounds for water intended for 

human consumption. This 
watch list includes a guidance 
value for each substance and 
compound and methods for 

analysing levels in water if/as 
necessary.  

 
The original Water Quality Directive 

98/83/EC was transposed in 
Scotland by several Scottish 

statutory instruments including: The 
Water Supply (Water Quality) 
(Scotland) Regulations (SSI 

2001/207), The Water Quality 
(Scotland) Regulations (SSI 

2010/95) and The Public Water 
Supplies (Scotland) Regulations 

(SSI 2014/364).  
 

In December 2022 the Scottish 
Government adopted The Public 

Water Supplies (Scotland) 
Amendment Regulations 2022 (SSI 
2022/387) which amend and update 

existing legislation that 
implemented the original WQ 
Directive to reflect changes 

introduced under the new WQ 
Directive. In particular, the 

amendments introduced by SSI 
2022/387 add emerging pollutants 

identified in the recast WQ Directive 
such as PFAS and endocrine 

disrupting chemicals to the list of 
substances that drinking water in 

Scotland must not contain.  
 

The SSI 2022/387 is made in 
exercise of powers conferred by the 

 

https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32020L2184
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:31998L0083
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32022D0679&qid=1694081487912
https://www.legislation.gov.uk/ssi/2001/207/contents
https://www.legislation.gov.uk/ssi/2001/207/contents
https://www.legislation.gov.uk/ssi/2010/95/contents/made
https://www.legislation.gov.uk/ssi/2010/95/contents/made
https://www.legislation.gov.uk/ssi/2014/364/contents/made
https://www.legislation.gov.uk/ssi/2022/387/introduction/made
https://www.legislation.gov.uk/ssi/2022/387/introduction/made
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has applied since January 2021 
– under its terms Member 

States had until January 2023 
to transpose most of its 

provisions into national law with 
some not due until January 

2026. 
 

Water (Scotland) Act 1980 as well 
as by section 1(1) of the Continuity 

Act 2021 (see Policy Note). 

 
 

Policy Area: Chemicals  
Detailed EU Law Tracker Entry: 126 

EU Law Instrument Evolution of EU Law Divergence vs Alignment Competence 
Regulation (EU) 2019/1009 

laying down rules on the 
making available on the market 

of EU fertilising products 

1 EU law act repealed / 
replaced, and 8 delegated EU 

law acts adopted under the 
new Regulation 

Potential Divergence Devolved 

 
This Fertiliser Regulation lays 

down EU rules on safety, 
quality, and labelling 

requirements for EU fertiliser 
products (CE marked). It sets 

maximum levels of 
contaminants and pathogens, 

minimum content of nutrients as 
well as standards for labelling 

and testing. 
 

The FR was adopted in June 
2019 but became applicable in 
EU law in July 2022 at which 

time an earlier Fertiliser 
Regulation (EC) No 2003/2003 

was repealed. 
 
 
 
 
 

 
Since the end of the UK 

Transition Period, the FR has 
taken legal effect, replacing 

the earlier version and 8 
delegated acts have been 

adopted under the new FR. 
 

Of the latter, six amend FR 
Annexes to reflect changes in 
the development of products 

or components of them.  
Examples include: Delegated 
Regulations (EU) 2021/2086 
and (EU) 2021/2087 which 

respectively add precipitated 
phosphate salts and thermal 

oxidation materials as a 
component category in EU 

fertilisers. 
 

Other changes adopted have 
set out requirements for EU 
fertiliser products containing 
inhibiting compounds (DR 

(EU) 2022/1519) and criteria 
on agronomic efficiency and 

safety for the use of by-
products in EU fertilising 

products (DR (EU) 2022/973). 
  

In Scotland, The EC Fertilisers 
(Scotland) Regulations 2006 

(SSI/2006/543) implemented the 
earlier Fertiliser Regulation (EC) No 

2003/2003 which has now been 
repealed in EU law.  

 
Prior to UK withdrawal from the EU 

consequential technical 
amendments were made to EC 

Fertilisers Scotland Regulation by 
The Fertilisers and Pesticides (EU 

Exit) (Scotland) (Miscellaneous 
Amendments etc.) Regulations 

2019 (SSI 2019/25) these did not 
reflect a change in policy.  

 
Changes that have been made at 

EU level since the end of UK 
Transition Period have not been 

reflected in the Scots Law retained 
version of the earlier FR. 

 

 
 
 

Policy Area: Police and Judicial Cooperation  
Detailed EU Law Tracker Entry: 166 

https://www.legislation.gov.uk/ssi/2022/387/pdfs/ssipn_20220387_en.pdf
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32019R1009
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32003R2003
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32021R2086
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32021R2087
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32022R1519
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32022R0973
https://www.legislation.gov.uk/ssi/2006/543/pdfs/ssien_20060543_en.pdf
https://www.legislation.gov.uk/ssi/2019/25/contents
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EU Law Instrument Evolution of EU Law Divergence vs Alignment Competence 
Council Regulation (EU) 

2019/1111 on jurisdiction, the 
recognition and enforcement of 

decisions in matrimonial 
matters and the matters of 

parental responsibility, and on 
international child abduction 

1 EU law act repealed and 
replaced Divergence Devolved 

 
This ‘Brussels IIa Recast’ 

Regulation on child protection 
matters repeals and replaces 
the earlier Regulation (EC) No 

2201/2003 with the aim of 
providing more effective 

protection for children and 
parents caught in cross-border 
parental-responsibility disputes 

and speeding up related 
procedures.  

 
The Brussels IIa Recast 

Regulation applies to family and 
civil law matters such as: 
divorce, legal separation, 

marriage annulment, parental 
responsibilities (i.e., custody, 
access rights, guardianship, 

children in institutional or foster 
care, children’s property). It 

also provides for harmonisation 
of laws across EU Member 
States and facilitates better 
cross-border collaboration 

between courts and authorities. 
 

The Brussels IIa Recast was 
adopted in June 2019 but 
only became applicable in 
August 2022, after the end 
of the UK Transition Period.  

 
Provisions of Brussels IIa 

Recast complement related 
international law provisions 
including, for example, the 
Hague Conventions (1980, 

1998).  

 
Prior to the end of the Transition 
Period the UK passed the Private 

International Law (Implementation of 
Agreements) Act 2020 which, in part, 

provided for the implementation in 
domestic law of international 

agreements on family law that 
previously applied in the UK by virtue 

of EU membership, including: the 
1996 Hague Convention on 
Jurisdiction, Applicable Law, 

Recognition, Enforcement and 
Cooperation in respect of Parental 

Responsibility and Measures for the 
Protection of Children; the 2005 

Hague Convention on Choice of Court 
Agreements; and the 2007 Hague 
Convention on the International 

Recovery of Child Support and other 
Forms of Family Maintenance.  

 
As the Brussels IIa Recast does not 
apply in Scotland or the UK – these 

international law provisions now 
underpin cross-border cooperation on 

child protection matters.  
 
  

 

 
 

Policy Area: Public Health  
Detailed EU Law Tracker Entry: 189 

EU Law Instrument Evolution of EU Law Divergence vs Alignment Competence 
Regulation (EU) 2022/2371 on 
serious cross-border threats to 

health  

1 EU law act repealed / 
replaced Divergence Mixed 

The aim of the Cross-Border Health 
(or CBH) Regulation is to create a 

more robust EU mandate and 
system for responding to serious 

cross-border health threats such as 
that experienced during the COVID-

19 pandemic. It repeals earlier 
provisions laid down in Decision No 

 
 

The new CBH Regulation 
was adopted in November 

2022 and has applied since 
December 2022.  

 

In UK law, the earlier CBH 
Decision (No 1082/2013/EU) 

still has effect as an instrument 
of retained EU law (see REUL 

version).  
 

Changes have been made to 
the REUL version of the earlier 

CBH Decision to reflect UK 

 

https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32019R1111
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32019R1111
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32003R2201
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32003R2201
https://www.legislation.gov.uk/ukpga/2020/24/notes/division/3/index.htm
https://www.hcch.net/en/instruments/conventions/full-text/?cid=70
https://www.hcch.net/en/instruments/conventions/full-text/?cid=98
https://www.hcch.net/en/instruments/conventions/full-text/?cid=131
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32022R2371
https://www.legislation.gov.uk/eudn/2013/1082/contents
https://www.legislation.gov.uk/eudn/2013/1082/contents
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1082/2013/EU also regarding cross-
border health threats.  

 
Features of the new CBH Regulation 
include: increases the capacity of the 

existing EU Health Security 
Committee; strengthens 

epidemiological surveillance and 
monitoring; reinforces a joint 

procurement system for medical 
countermeasures; establishes two 
new research networks; sets up an 
early warning and response system 

for serious health threats; and 
provides funding for relevant 

initiatives. 
 

withdrawal from the EU. A 
statutory instrument made in 

July 2021 – The Health Security 
(EU Exit) Regulations (SI 
2021/877) – amended the 

REUL version of the legislation. 
 

Changes included transferring 
functions previously exercised 
by the EU on behalf of Member 

States to a new UK Health 
Protection Committee and to 

the UK Health Security Agency 
acting in cooperation with public 

health agencies in all parts of 
the UK. Additionally, the SI 
made provision for the UK 

agencies to coordinate with the 
EU on health security matters in 
accordance with relevant terms 
agreed in the EU-UK Trade and 

Cooperation Agreement. 
 

 
 

Policy Area: Transport  
Detailed EU Law Tracker Entry: 209 

EU Law Instrument Evolution of EU Law Divergence vs Alignment Competence 
Directive (EU) 2019/883 on port 

reception facilities for the delivery of 
waste from ships 

1 EU law act repealed / 
replaced, and 4 implementing 

EU law acts adopted 
Potential Divergence Mixed 

 
 

The Port Waste Directive introduces 
new measures to protect marine 

environments from negative effects 
of waste from ships. Under the new 
rules ships pay fees to cover costs 

associated with managing any waste 
they deposit at EU ports; this EU act 

is linked to the EU Waste 
Management Directive (2008/98/EC) 

which obliges Member States to 
ensure any waste from ships is 
managed in an environmentally 

appropriate way (the Waste 
Framework Directive). 

 
 The Port Waste Directive repealed 
Directive 2000/59/EC and amends 

Directives 2009/16/EC on port state 
control and 2010/65/EU on reporting 

formalities for ships.  
 

 
Adopted in June 2019, the 
Port Waste Directive was 

required to become law in EU 
Member States by June 

2021, after the end of UK 
Transition Period. 

 
Under the Port Waste 

Directive, implementing 
regulations have been made 

to: define criteria for 
determining a ship produces 

reduced quantities of waste in 
a sustainable and 

environmentally sound 
manner ((EU) 2022/91); detail 

elements of the EU risk-
based targeting mechanism 

for selecting ships for 
inspection ((EU) 2022/90); set 
data methods for monitoring 

and reporting passively fished 

In UK law, the previous 
Directive 2000/59/EC was 

implemented via The Merchant 
Shipping and Fishing Vessels 

(Port Waste Reception 
Facilities) Regulations 2003 (SI 
2003/1809) – this still applies 
as retained EU law in the UK 

despite it now being repealed at 
EU level.  

 
Amendments to REUL version 
of Directive 2009/16/EC on port 

state control – see The 
Merchant Shipping (Port State 
Control) Regulations 2011 (SI 

2011/2601) have not been 
made to reflect the evolution of 
EU law since UK withdrawal. 

 

 

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32013D1082
https://www.legislation.gov.uk/uksi/2021/877/contents/made
https://www.legislation.gov.uk/uksi/2021/877/contents/made
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32019L0883
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM:ev0010
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM:tr0022
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM:tr0047
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32022R0091&qid=1691091904525
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32022R0090&qid=1691091904525
https://www.legislation.gov.uk/uksi/2003/1809/note/made
https://www.legislation.gov.uk/uksi/2003/1809/note/made
https://www.legislation.gov.uk/uksi/2011/2601/contents/made
https://www.legislation.gov.uk/uksi/2011/2601/contents/made
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waste from ships ((EU) 
2022/92); and to set methods 

for calculating sufficient 
dedicated storage capacity of 

ships ((EU) 2022/89).  
 

 
  

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32022R0092&qid=1691091904525
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32022R0089&qid=1691091904525
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3.3 Examples of the Adoption of New EU Laws 
 
The third type of change and potential divergence between EU law and Scots law arises from 
the adoption of new EU laws that make provisions which either would or could have been within 
the competence of the Scottish Government had the UK and Scotland remained in the EU. In 
some instances the new EU acts amend established acts that were, fully or partially, within 
Scottish Government competence while the UK was a Member State; in other examples the new 
EU acts introduce provisions that complement or supplement established acts that were, fully or 
partially, within Scottish Government competence while the UK was a Member State.  
 
Several examples are included below.  
 

Policy Area: Environmental Protection  
EU Law Instrument Evolution of EU Law Divergence vs Alignment Competence 

 
Regulation (EU) 2023/1542 

concerning batteries and 
waste batteries, amending 
Directive 2008/98/EC and 

Regulation (EU) 2019/1020 
and repealing Directive 

2006/66/EC 
 

1 new Regulation adopted – 1 
Directive repealed, and 1 

Directive amended. 

 
Potential Divergence  Devolved 

 
As part of the European Green 
Deal package of measure the 

EU have adopted a new 
Batteries Regulation (BR)  

which addresses the use and 
disposal of batteries. The new 
BR updates existing changes 

to reflect technical 
developments in the field of 

battery use and production as 
well as introducing measures 

intended to manage the impact 
of use/production/disposal of 

batteries on human health and 
the environment. 

 

 
The new Batteries Regulation 
was adopted and entered into 

force in in July 2023. Its 
provisions will not however 
apply in EU Member States 

until February 2024 with 
some measures only taking 

effect thereafter. 

 
 

In Scotland Directive 2006/66/EC is 
implemented via The Waste Batteries 

(Scotland) Regulations 2009 (SSI 
2009/247) – technical amendments 

have been made to the 2009 
Regulations to reflect UK withdrawal 

from the EU – see The Waste 
(Miscellaneous Amendments) 
(Scotland) Regulations (SSI 

2020/314) and The Environment (EU 
Exit) (Scotland) (Amendment etc.) 

(No. 2) Regulations (SSI 2019/436)) –
these changes do not implement 

measures subsequently adopted by 
the EU in the new BR. 

 
When it takes effect the new Batteries 

Regulation will repeal Directive 
2006/66/EC and also amend Directive 
2008/98/EC (also concerning waste) 
– both are potentially in scope of the 

SG alignment commitment. 
 
 

 

 
 

Policy Area: Equality, Non-Discrimination, and Human Rights  

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32023R1542&qid=1691166585472
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32008L0098
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32006L0066
https://www.legislation.gov.uk/ssi/2009/247/contents
https://www.legislation.gov.uk/ssi/2009/247/contents
https://www.legislation.gov.uk/ssi/2020/314/contents/made
https://www.legislation.gov.uk/ssi/2020/314/contents/made
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EU Law Instrument Evolution of EU Law Divergence vs Alignment Competence 
 

Directive (EU) 2023/970 to strengthen 
the application of the principle of 

equal pay for equal work or work of 
equal value between men and women 

through pay transparency and 
enforcement mechanisms.  

 

1 new Regulation 
adopted 

 
Potential Divergence 

 
Mixed 

The Pay Transparency Directive 
((EU) 2023/970 introduces new rules 
to combat pay discrimination and help 
close the gender pay gap in the EU.  

 
Its key provisions include: creating an 

obligation on companies to share 
information on much they pay men 
and women for equal work and to 

take action if this reveals a pay gap of 
over 5%; compensation for victims of 

pay discrimination and penalties 
including fines for employers in 

breach of its rules. 
 

The PT Directive was 
adopted and entered 

into force in May 2023, 
but it includes a 
transition period 
granting Member 

States until June 2026 
to comply with its 

provisions with its first 
reporting obligations 

not due until June 
2031. 

 
The PT Directive makes provisions 

that are supplement Directive 
2006/54/EC on the implementation of 

the principle of equal opportunities 
and equal treatment of men and 

women in matters of employment and 
occupation as well as to Council 

Directive 2000/78/EC establishing a 
general framework for equal 
treatment in employment and 

occupation – aspects of both of these 
Directives are in scope of the SG 

alignment commitment. The 
implications of the PT Directive for 

Scotland may therefore warrant 
further investigation. 

 

 

NB: Equal treatment legislation is mostly reserved. During the Common Frameworks process an assessment was 
made by the Scottish Government together with the Welsh Government and UK Government that “a UK Common 
Framework for Equal Treatment Legislation is not required for Scotland and Wales” on the basis that GB-wide 
equality law “already covers most of the policy area” that was previously in EU competence and “in the remainder, 
the risk of regulatory divergence is [was] assessed to be very low”.18 Notwithstanding that most equal treatment 
legislation is reserved, given that some aspects (‘the remainder’) are not, and that it falls in the EU (Continuity) Act 
2021 section 2(1) areas for which ‘due regard’ must be paid, this significant EU development regarding pay 
transparency and gender-based discrimination is deemed sufficiently relevant for inclusion here.  
 

Policy Area: Police and Judicial Cooperation  
EU Law Instrument Evolution of EU Law Divergence vs Alignment Competence 

 
Regulation (EU) 2023/969  

establishing a collaboration platform to 
support the functioning of joint 

investigation teams and amending 
Regulation (EU) 2018/1726 

 

1 new Regulation 
adopted – 1 

Regulation amended 

 
Potential Divergence Mixed 

 
In May 2023 the EU adopted a new 

Regulation to support Joint Investigation 
Teams (JITs) which allow for cooperation 
and communication between judicial and 
law enforcement authorities from two or 

more EU Member States as well as 

The new JIT 
Regulation was 

adopted and took 
effect in May 2023. 

 
Prior to UK withdrawal from the EU 

aspects of Regulation (EU) 
2018/1726 on the eu-LISA were 
within Scottish competence and 

Police Scotland were able to 
participate in JITs. 

 

 
18 See UKG Common Frameworks (n.5): p 38.  

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32023L0970&qid=1691166585472
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32006L0054
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32006L0054
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32000L0078
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32000L0078
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32023R0969
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:32018R1726
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certain third countries in the event of, 
and to combat, cross-border crime.  

 
A key aim of the new JIT Regulation is to 
make provisions regarding the exchange 
of information and data in the operation 

of JITs particularly in view of the 
increasing prevalence of cross-border 
cyber-crime. The new JIT Regulation 

also establishes a role for EU Agency for 
Operational Management of Large-Scale 

IT Systems in the Areas of Freedom, 
Security and Justice (eu-LISA) in 

administering JITs.  
 

 
In 2019 the International Joint 

Investigation Teams (International 
Agreement) (EU Exit) (Scotland) 

Order 2019 (SSI 2019/149) 
provided a legal basis for the 

continued participation of Police 
Scotland in JITs. New measures 

brought in by Regulation (EU) 
2023/969 may have implications for 

Scotland participation in JITs in 
future – this warrants further 

investigation. 
 

 
  

https://www.legislation.gov.uk/ssi/2019/149/pdfs/ssipn_20190149_en.pdf
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4.  ANALYSIS 
 
4.1 Summary of Legislative Changes 
 
4.1.1 EU Initiated Change 
 
Of the 243 EU laws that, pre-Brexit, were either fully or partially in the competence of the Scottish 
Government and therefore potentially in scope of the alignment commitment 34 have been 
repealed since the end of the UK Transition Period (see Annex 1). Not all of the repealed EU 
acts have been directly replaced because the effect of some changes during the reporting period 
was to replace numerous established acts with one more comprehensive new EU act. In 
particular this applies to the introduction of the Animal Health Law and the Official Controls Act 
– the former accounts for 13 of the repealed EU acts and the latter for 6 repealed acts. 
 
As part of the normal process of EU law-making, tertiary (implementing or delegated) acts are 
frequently adopted. During the reporting period – January 2021 to August 2023 – approximately 
832 acts of tertiary EU law have been adopted in relation to acts that are potentially in scope of 
the Scottish Government alignment commitment (see Annex 1). By definition tertiary EU acts 
make technical or operational provisions for the implementation of the ‘parent act’ to which they 
relate – changes made at this level do not tend to alter policy trajectories and are therefore not 
often likely to have a significant divergence effect. That said, on occasion EU implementing law 
may make changes that, although still technical in nature, may nonetheless result in divergence 
in standards that are of relevance for Scotland and its policy of alignment. Examples of tertiary 
law changes are included in the case studies of this Report (see section 3.1) and the detailed 
EU Law Tracker (see Annex 1) provides a full record of relevant updates.  
 
Although any one individual change in EU tertiary law is unlikely to have a visible impact, the 
cumulative effect of multiple changes of this nature over time may result in evident divergence. 
Additionally, if there are corresponding but separate developments in domestic law – Scotland 
specific or UK-wide – the effect of technical changes in EU may become more significant. 
Notably, this assessment supports the Scottish Government position “that all EU legislation 
(tertiary or otherwise) has potential relevance to the commitment to align and is considered in 
the same way as regulations and directives for relevance to Scotland”.19  
 
When a considerable amount of change has been made to an EU regulation, directive, or 
decision via tertiary EU law, a ‘consolidated version’ of the parent act is often published wherein 
all changes and updates are incorporated in the original text. Therefore, although not an exact 
measure, tracking the number of consolidated text versions published during the reporting period 
for EU law instruments in scope of the alignment commitment can give an indicator of the level 
of change being made via tertiary law. Since the end of the UK Transition Period until the end of 

 
19 Scottish Government 2023, June 28 ‘Document Summarising Consideration of the Representations Made on the Draft Annual Report on 
the Scottish Ministers Exercise of the Power in Section 1 of the UK Withdrawal from the European Union (Continuity) (Scotland) Act 2021 Laid 
in Draft in Parliament on 27 October 2022’ [SG/2023/138] parliament.scot Available: https://www.parliament.scot/-
/media/files/committees/constitution-europe-external-affairs-and-culture-committee/correspondence/2023/explanatory-note-on-
representations.pdf (Accessed 11 September 2023): para. 16. 

https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/correspondence/2023/explanatory-note-on-representations.pdf
https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/correspondence/2023/explanatory-note-on-representations.pdf
https://www.parliament.scot/-/media/files/committees/constitution-europe-external-affairs-and-culture-committee/correspondence/2023/explanatory-note-on-representations.pdf
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the report period, 59 consolidated text versions have been published for relevant EU law 
instruments (see Annex 1).  
 
The CEEAC Committee and/or other subject committees in the Scottish Parliament may wish to 
invite Scottish Government Ministers to respond to the possible impacts of changes in tertiary 
EU law – reflected in consolidated text versions of relevant instruments – on the alignment 
commitment.  
 
Several initiatives for new EU regulations or directives are relevant to the Scottish Government’s 
alignment commitment. At least 23 of the priority proposals identified in the European 
Commission Work Programme 2023 relate to existing acts of EU law that are in scope of the 
alignment commitment. If not for UK withdrawal from the EU those 23 proposed EU instruments 
could have been expected to enact measures that were fully or partially within Scottish 
competence; they are therefore relevant to the alignment commitment. Of the 23 identified in 
this report (see Annex 2) only 2 have so far concluded the legislative process and been adopted 
by the EU (both are included as case studies see section 3.3). Along with any other relevant EU 
proposals for new legislation that are forthcoming in the EC Work Programme for 2024, those 
21 proposed acts that are still in process will be again tracked in the next issue of the EU Law 
Tracker. This ongoing monitoring of EU proposals for new law/policy is intended to complement 
similar work being undertaken by the Scottish Government to “monitor relevant policy 
developments in the EU” including those set out in EC Work Programmes.20 
 
 4.1.2 Scotland and UK Initiated Change 
 
As noted in this Report, alongside use of the EU (Continuity) Act 2021 powers to keep pace with 
EU policy, the Scottish Government may opt to pass primary acts of law that help fulfil the 
commitment to stay aligned with EU law as appropriate. For this reason, tracking the evolution 
of primary Scottish law is an important aspect of monitoring the implementation of the SG 
alignment commitment.  
 
Of the 35 primary acts of law passed in Scotland during the reporting period, most do not relate 
directly to EU law that is in scope of the alignment commitment. There are, however, instances 
of overlap between new legislation in Scotland and areas/developments in EU law that are (at 
least potentially) in scope of the alignment commitment and therefore may warrant further 
investigation.  
 
In addition to understanding the evolution of relevant EU law and its implications for the 
alignment commitment, changes in UK-wide (or GB-wide) law are also an important part of the 
overall picture when it comes to Scotland keeping pace with EU policies. Over time as the EU 
and the UK legal orders and policy priorities develop (following Brexit) on separate trajectories, 
any decision taken in Scotland to align with EU law or policy (potentially) as opposed to UK/GB 
law or policy can be expected to have more evident implications for intra-UK relations and the 
operation of the UK internal market. For this reason, tracking the evolution of primary UK-wide 
law developments where these overlap with areas of (previous) EU competence is another 
important aspect of monitoring the implementation of the SG alignment commitment.  

 
20 See ibid: para. 14-15.  
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Of the 122 primary acts of UK-wide (or GB-wide) law passed during the reporting period, at least 
15 make provisions in areas previously within EU competence and/or provisions which otherwise 
arise by dint of UK withdrawal from the EU. Measures contained in these 15 primary UK acts 
are/may therefore be (directly or indirectly) relevant to the Scottish Government’s alignment 
commitment.  
 
The CEEAC Committee and/or other subject committees in the Scottish Parliament may wish to 
invite Scottish Government Ministers to respond to the possible impacts of these changes in 
primary UK/Scotland acts on the commitment to align.  
 

 
4.2 Overall Assessment of Alignment vs Divergence 
 
Changes in EU law relevant to the Scottish Government alignment commitment and documented 
in this EU Law Tracker can usefully be separated into three categories: 
 

• Divergence due to evolution of established EU laws 
• Divergence due to repeal and replacement of EU laws 
• Divergence due to adoption of new EU laws 

 
Overall there has not been significant divergence between Scots Law and EU Law in areas that 
are in the scope of the alignment commitment during the reporting period. Most instances of 
divergence or potential divergence arise from relatively minor changes in EU law via the 
development of tertiary legislation and/or updates to secondary legislation via repeal and 
replacement of EU law alongside change adopted in UK and/or Scots Law to reflect the fact that 
the UK is no longer a Member State of the EU. There have also been examples of the Scottish 
Government actively choosing to align with developments in EU law, including in one instance 
through the use of the EU Continuity Act 2021 ‘keeping pace’ powers. Overall, to date, the 
Scottish Government commitment to align with developments in EU law has largely been upheld; 
mostly this is the result of an equivalence between the UK/Scottish statute book and the EU 
legal acquis that is a legacy of the UK’s previous EU membership.  
 
In view of EU legislative proposals and upcoming initiatives, across a range of policy areas there 
is potential for divergence by default if Scotland does not (continue to) actively pursue the same 
policy objectives as the EU in areas within its devolved competence and therefore potentially in 
scope of the alignment commitment. At the same time, initiatives being pursued at a UK-wide or 
GB-wide level could sit in tension with the Scottish Government’s commitment to alignment and 
may, in future, force a choice between aligning with other regions of the UK and aligning with the 
EU legal acquis albeit without formal recognition by the EU of any such alignment in the case of 
the latter.  
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5. APPENDICES 
 
 

Appendix One: Record of EU Law Changes in Scope of Alignment 
Commitment 
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Appendix Two: European Commission Work Programme 2023 
Analysis 

 
 

 
 
 

 


