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Briefing for the Citizen Participation and Public

Petitions Committee on petition PE2069: Ensure
accuracy of statements informing Child Welfare
Reports, lodged by Nicole MacDonald

An overview of issues raised by the petition
The Children (Scotland) Act 1995: background
Part 1 of the Children (Scotland) Act 1995 (‘the 1995 Act’) sets out a range of

parental responsibilities and rights (‘PRRS’) in respect of all children living in
Scotland. These exist where practicable and in the best interests of the child.

Section 11 of the 1995 Act enables a court to make a range of court orders
relating to PRRs, in the event of a dispute. For example, a court can make a
residence order, setting out where the child is to live. It can make a contact
order which sets out the arrangements for a child to have contact with a
person they do not live with, for example, a parent or grandparent.

Most cases under section 11 are heard in the local sheriff courts but the Court
of Session in Edinburgh can also hear and decide such cases.

In considering whether to grant any court order under section 11 of the 1995
Act, the court will have regard to various principles. The welfare of the child
is the paramount consideration, that is, the most important and overriding one.

Taking account of the child’s age and maturity, the child shall, so far as
practicable, be given an opportunity to express their views. The court must
consider, although not necessarily follow, any views expressed.

Few court cases relating to section 11 get as far as a proof, that is, a full
hearing where witnesses give evidence and are cross-examined. Instead,
most are resolved (by court order) at a child welfare hearing or several such
hearings. These hearings are relatively informal proceedings, held in private.

The role of the child welfare reporter

In practice, an important role is played in section 11 cases by child welfare
reporters (previously called ‘bar reporters’).

There are thought to be around 400 child welfare reporters in Scotland.


https://www.parliament.scot/get-involved/petitions/view-petitions/pe2069-ensure-accuracy-of-statements-informing-child-welfare-reports
https://www.legislation.gov.uk/ukpga/1995/36/contents
https://www.scotcourts.gov.uk/the-courts/sheriff-court/about-sheriff-courts
https://www.scotcourts.gov.uk/the-courts/court-locations/court-of-session#:%7E:text=The%20High%20Court%20of%20Justiciary,and%20was%20created%20in%201532.
https://www.scotcourts.gov.uk/the-courts/court-locations/court-of-session#:%7E:text=The%20High%20Court%20of%20Justiciary,and%20was%20created%20in%201532.

Child welfare reporters are court-appointed individuals who report to the court
(via a child welfare report) on what the views of the child might be and/or
what is in the best interests of the child.

The Scottish Government’s 2016 Guide to the Child Welfare Report, aimed at
parents, contains some more detail on this topic:

“The court which appointed the reporter will have set out what the court wants
the reporter to do and who the reporter should interview. Your solicitor should
receive a copy of this information from the court. The reporter may ask your
solicitor for other information which has been given to the court.

In some cases, the court will ask the reporter to speak to a third party such as
your child’s GP, health visitor, or school. The reporter may also wish to speak
to your GP or another professional who has information which will help the
court to make a decision. The reporter should only ask for information
relevant to the remit...

The report will often include recommendations. It is the sheriff or judge who
will decide whether to make an order and if so what order to make.”

A child welfare report is one in a range of ways the views of the child can be
taken by the court, but it is a common way in practice.

Who acts as a child welfare reporter?

Individuals seeking to be a child welfare reporter may be appointed to lists
held by the Court of Session and, for the local sheriff courts, by the six sheriffs
principal (for the sheriff courts in their respective sheriffdoms). The presiding
judge or sheriff can then appoint a child welfare reporter on the appropriate list
to report on a case.

At present, child welfare reporters are usually solicitors, often specialising in
family law. These solicitors typically come from private practice and charge a
fee for their services. They are independent in the case they are appointed to
report on and are separate from the solicitors representing the litigants in the
case.

What if someone doesn’t agree with something in a child welfare
report?

The current rules applying to the courts say that the child welfare reporter
should normally give a litigant’s solicitor a copy of their report three working
days before the court hearing where the report is to be considered.

If someone does not agree with something in the report, the Scottish
Government’s 2016 Guide to the Child Welfare Report has this advice:

“You should read the report as soon as possible...If you disagree with
something in the report, your solicitor should raise this with the court.”


https://www.gov.scot/binaries/content/documents/govscot/publications/advice-and-guidance/2016/03/child-welfare-report-guide/documents/child-welfare-report-guide/child-welfare-report-guide/govscot%3Adocument/Child%2Bwelfare%2Breport%2B-%2Bguide.pdf
https://www.scotcourts.gov.uk/the-courts/court-locations/court-of-session#:%7E:text=The%20High%20Court%20of%20Justiciary,and%20was%20created%20in%201532.
https://www.scotcourts.gov.uk/the-courts/sheriff-court/about-sheriff-courts
https://www.gov.scot/binaries/content/documents/govscot/publications/advice-and-guidance/2016/03/child-welfare-report-guide/documents/child-welfare-report-guide/child-welfare-report-guide/govscot%3Adocument/Child%2Bwelfare%2Breport%2B-%2Bguide.pdf

Policy issues associated with child welfare reporters

In 2009 and then in 2011, there were influential reports highlighting a variety
of policy issues associated with child welfare reporters. These included:

e alack of standardised requirements relating to their suitability for
appointment (for example, the years of experience required)

« that there are no formal training requirements, either initial or ongoing
ones

« the use of child welfare reporters across Scotland varies considerably
and there is no consistent pattern to their use; and

« there is marked variability in the fees charged.

From 2013-2015, the Scottish Government chaired a working group to
examine the role of child welfare reporters.

The Children (Scotland) Act 2020: reforms to the system

The Children (Scotland) Act 2020, most of which is not yet in force, contains
a wide range of reforms to the 1995 Act.

The 2020 Act will expand the role of child welfare reporters to include
explaining court decisions to children (section 20) and, when requested to do
so by the court, investigating reasons for non-compliance with a court order
(section 22).

Crucially, the 2020 Act also provides for a system of statutory regulation of
child welfare reporters (section 9). However, this is a high-level policy
commitment only, the important detail around the system must be fleshed out
in secondary legislation. The Scottish Government’s original policy intention
was to have the requlatory regime operational by 2023 but this has been
delayed.

The Scottish Government consulted on the regulation of child welfare
reporters in 2021, publishing an analysis of responses in 2022.

Sarah Harvie-Clark
12/12/23

The purpose of this briefing is to provide a brief overview of issues raised by
the petition. SPICe research specialists are not able to discuss the content
of petition briefings with petitioners or other members of the public.
However, if you have any comments on any petition briefing you can email
us at spice@parliament.scot

Every effort is made to ensure that the information contained in petition
briefings is correct at the time of publication. Readers should be aware
however that these briefings are not necessarily updated or otherwise
amended to reflect subsequent changes.



https://www.scotcourts.gov.uk/docs/default-source/civil-courts-reform/report-of-the-scottish-civil-courts-review-vol-1-chapt-1---9.pdf
https://eur03.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwebarchive.nrscotland.gov.uk%2F20170201105304%2Fhttp%3A%2Fwww.gov.scot%2FPublications%2F2011%2F01%2F07142042%2F0&data=05%7C02%7CSarah.Harvie-Clark%40parliament.scot%7Cc434c1c386f446ded6bc08dbfb16729b%7Cd603c99ccfdd4292926800db0d0cf081%7C1%7C0%7C638379846413773263%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=IOaKnO07F7zGcGN6SJ7X1xQ1iBSZT3%2FulUPutcNHHuU%3D&reserved=0
https://www.legislation.gov.uk/asp/2020/16/contents
https://spice-spotlight.scot/2023/09/27/what-has-happened-to-the-children-scotland-act-2020/
https://spice-spotlight.scot/2023/09/27/what-has-happened-to-the-children-scotland-act-2020/
https://www.parliament.scot/-/media/files/legislation/bills/s5-bills/children-scotland-bill/introduced/financial-memorandum-children-scotland-bill.pdf
https://www.parliament.scot/-/media/files/legislation/bills/s5-bills/children-scotland-bill/introduced/financial-memorandum-children-scotland-bill.pdf
https://consult.gov.scot/justice/registers-of-child-welfare-reporters/#:%7E:text=During%20the%20passage%20of%20the,can%20be%20appointed%20when%20an
https://consult.gov.scot/justice/registers-of-child-welfare-reporters/#:%7E:text=During%20the%20passage%20of%20the,can%20be%20appointed%20when%20an
https://www.gov.scot/publications/registers-child-welfare-reporters-curators-ad-litem-solicitors-appointed-individual-prohibited-conducting-case-consultation-analysis/pages/3/
mailto:spice@parliament.scot

Published by the Scottish Parliament Information Centre (SPICe), an office of
the Scottish Parliamentary Corporate Body, The Scottish Parliament,
Edinburgh, EH99 1SP



	Briefing for the Citizen Participation and Public Petitions Committee on petition PE2069: Ensure accuracy of statements informing Child Welfare Reports, lodged by Nicole MacDonald
	An overview of issues raised by the petition
	The Children (Scotland) Act 1995: background
	The role of the child welfare reporter
	Who acts as a child welfare reporter?
	What if someone doesn’t agree with something in a child welfare report?
	Policy issues associated with child welfare reporters
	The Children (Scotland) Act 2020: reforms to the system



